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Environmental Quality Board
October 8,2004

Mr. Robert E. Nyce, Executive Director
Independent Regulatory Review Commission
14th Floor, Harristown #2
333 Market Street
Harrisburg, PA 17120

(•:•

Re: Concentrated Animal Feeding Operations (CAFOs) and Other Livestock Agricultural
Operations (#7-391)

Dear Mr. Nyce:

The Environmental Quality Board (EQB) received the enclosed comments regarding
the above-referenced proposed rulemaking from the following individual:

1. Kimberly Patten, 520 N. Hanover St., Carlisle, PA 17013-1931
2. Kelly Riley, 248 Valley Stream Ln., Chesterbrook, PA 19087-5859
3. Mr. H. Campbell, 140 16th St., New Cumberland PA 17070-1109
4. Heather Sage, 454 44th St., Pittsburgh PA 15201-1142
5. Dan Ramer, 20 S 22nd St., Harrisburg PA 17104-1320
6. Stephe McManus, 9 Regency Ct, Exton, PA 19341-2796
7. Wayne Laubscher, 749 E Croak Hollow Rd., Lock Haven PA 17745-8153
8. Mark Hardin, 120 Indian Run Road, Glenmore PA 19343-1304
9. Susan Markowitz, 3775 Street Rd., PO Box 656, Lahaska, PA 18931-0656
10. Barbara Hardin, 120 Indian Run Road, Glenmore PA 19343-1304

The comments were received on the Department's RegComment e-mail account and
are enclosed for your review. Please contact me if you have any questions.

Sincerely,

Marjorie/LJHughes
Regulapn/ Coordinator

Enclosures

RECYCLED PAPER \
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unauthorized discharges from CAFO classification

The nonsensical definition includes one class of CAFOs that is:
"any agricultural operation with a discharge to surface waters
that is authorized by Department permit limits and conditions."
It excludes from CAFO classification agricultural operations that are
operating without necessary permits, or are otherwise not authorized
by the Department. Thus, an agricultural operation could refuse to
get a permit and by doing so avoid classification as a CAFO and the
regulatory requirements that come with such a classification. In
addition, the language does not specify which "Department permit
limits and conditions" would result in a classification. In sum,
the proposed language is completely irrational and must be amended to
include agricultural operations with discharges regardless of whether
they are authorized by any Department permits=
In order to eliminate irrational language, comply with the federal
rule, and clarify the proposal, DEP needs to recraft the definition of
CAFO in § 92.1 to read as follows:
CAFO—Concentrated animal feeding operation—A CAO with greater than
300 AEUs, any agricultural operation with greater than 1,000 AEUs, any
agricultural operation defined as a large CAFO under 40 CFR §
122.23(b)(4) or a medium CAFO under 40 CFR § 122.23(b)(6) (relating to
concentrated animal feeding operations (applicable to state NPDES
programs, see 123.25)), or any other agricultural operation designated
as a CAFO by the Department based on risk of pollution of surface
waters using relevant criteria such as the size, location and
management plan of the operation.
The proposed rule's calculation of Animal Equivalent Units to define
CAFOs is appropriate for Pennsylvania's mixed operations. Many
operations may not reach any of the species-specific thresholds to be
considered a CAFO, but would have more than 300 AEUs and need to be
included.
4. The Clean Streams Law must be enforced effectively.
§ 91.36 (c) should be rewritten to state: Discharge of Pollutants. It
is unlawful for agricultural operations to discharge pollutants to
waters of the Commonwealth except as allowed by regulations or a
permit administered by the Department. The Department SHALL take an
enforcement action against any agricultural operation in violation of
this requirement. In addition, when an agricultural operation is found
to be in violation of the Clean Streams Law, 35 P.S. § 691.1 et seq.,
the Department SHALL require the agricultural operation to develop and
implement a nutrient management plan under Chapter 83, Subchapter D,
for abatement or prevention of the pollution.
5. The provisions relating to buffers and setbacks are vague.
The requirement for a 100-fdbt year round setback (or 35-foot
vegetative buffer) from streams and other water bodies for land
application of manure is a giant step in the right direction. However,
a 50-foot buffer would capture much more pollution before it enters
our streams and downstream waters. The language requiring
"appropriate vegetated buffers and setbacks," is vague. The
Pennsylvania Technical Guide standards for Riparian Forest Buffers
(391) and Riparian Herbaceous Cover (390) would provide helpful
guidance on how these buffers may be designed to capture pollution arid
protect water quality.
Thank you very much, and I look forward to a strengthened regulation
and improved water quality.

Sincerely,

Barbara Hardin
120 Indian Run Rd
Glenmoore, PA 19343-1304
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unauthorized discharges from CAFO classification

The nonsensical definition includes one class of CAFOs that is:
"any agricultural operation with a discharge to surface waters
that is authorized by Department permit limits and conditions*11

It excludes from CAFO classification agricultural operations that are
operating without necessary permits, or are otherwise not authorized
by the Department. Thus, an agricultural operation could refuse to
get a permit and by doing so avoid classification as a CAFO and the
regulatory requirements that come with such a classification. In
addition, the language does not specify which "Department permit
limits and conditions" would result in a classification. In sum,
the proposed language is completely irrational and must be amended to
include agricultural operations with discharges regardless of whether
they are authorized by any Department permits.
In order to eliminate irrational language, comply with the federal
rule, and clarify the proposal, DEP needs to recraft the definition of
CAFO in § 92.1 to read as follows:
CAFO—Concentrated animal feeding operation—A CAO with greater than
300 AEUs, any agricultural operation with greater than 1,000 AEUs, any
agricultural operation defined as a large CAFO under 40 CFR §
122.23{b)(4) or a medium CAFO under 40 CFR § 122.23(b)(6) (relating to
concentrated animal feeding operations (applicable to state NPDES
programs, see 123.25)), or any other agricultural operation designated
as a CAFO by the Department based on risk of pollution of surface
waters using relevant criteria such as the size, location and
management plan of the operation.
The proposed rule's calculation of Animal Equivalent Units to define
CAFOs is appropriate for Pennsylvania's mixed operations. Many
operations may not reach any of the species-specific thresholds to be
considered a CAFO, but would have more than 300 AEUs and need to be
included.
4. The Clean Streams Law must be enforced effectively.
§ 91.36 (c) should be rewritten to state: Discharge of Pollutants, It
is unlawful for agricultural operations to discharge pollutants to
waters of the Commonwealth except as allowed by regulations or a
permit administered by the Department. The Department SHALL take an
enforcement action against any agricultural operation in violation of
this requirement. In addition, when an agricultural operation is found
to be in violation of the Clean Streams Law, 35 P.S. § 691.1 et seq.,
the Department SHALL require the agricultural operation to develop and
implement a nutrient management plan under Chapter 83, Subchapter D,
for abatement or prevention of the pollution.
5. The provisions relating to buffers and setbacks are vague.
The requirement for a 100-foot year round setback (or 35-foot
vegetative buffer) from streams and other water bodies for land
application of manure is a giant step in the right direction. However,
a 50-foot buffer would capture much more pollution before it enters
our streams and downstream waters. The language requiring
"appropriate vegetated buffers and setbacks," is vague. The
Pennsylvania Technical Guide standards for Ripariari Forest Buffers
(391) and Riparian Herbaceous Cover (390) would provide helpful
guidance on how these buffers may fee desigx̂ ecl to ̂ ^^turi.^^ilij^o^ and.̂ .
protect water quality.
Thank you very much, and I look forward to a strengthened regulation
and improved water quality.

Sincerely,

Ms. Susan Markowitz
3775 Street Rd
PO Box 656
Lahaska, PA 18931-0656
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October 06, 2004

Pennsylvania Department of Environmental Protection
PA

Dear ,

Subject: Comments on proposed CAFO regulation
The proposed Concentrated Animal Feeding Operation (CAFO) regulation
is seriously inadequate at minimizing nutrient pollution and
protecting water quality. Pennsylvania already has an estimated 3,903
miles of streams impaired by agricultural impacts, and this regulation
holds little potential for correcting this.
1. The proposed regulations fail to require a NPDES permit for
medium CAFOs, as required by federal regulation.
The proposed definition of CAFO in § 92.1 is legally problematic
because it fails to include certain medium CAFOs, that are required by
the federal regulations at 40 CFR § 122.23(a), (b)(2) and (b)(6) to
obtain permits. Inexplicably, while the proposed definition in § 92,1
correctly cross-references those facilities that are classified as
large CAFOs, it omits the medium-sized facilities that also must be
classified as CAFOs.
The federal rule includes specific language regarding
"discharges" in the definition of small and medium CAFOs at
40 CFR § 122.23(b) (6) (ii)- This provides an opportunity to regulate
and enforce operations currently not covered by the Nutrient
Management Act, that contribute heavy nutrient loads to the
Commonwealth's waters. This definition would include operations with
livestock in streams, stormwater flowing from manure management
facilities, and other sources of stream degradation. A definition that
includes operations with 300 to 1,000 AEUs that must have a Nutrient
Management Plan may include more operations than the definition at 40
CFR 122.23(b)(6)(ii), but not those operations with the most serious
pollution problems.
In the Chesapeake Bay watershed in Pennsylvania, agricultural
operations are the largest source of nitrogen and phosphorous
pollution. While many large confined animal operations have been
subject to CAFO permit and nutrient management planning requirements,
many medium and small size agricultural operations have operated under
the regulatory radar. In order to comply with the federal Clean Water
Act, to maintain NPDES delegation, and to take a positive step to
ensure that major sources of agricultural nutrient pollution in the
watershed are addressed, DEP must, as EPA has done, amend the
definition of CAFO to include the appropriate medium-sized animal
operations into the regulation.
2. The definition of CAFO in § 92.1 is vague and ambiguous.
In addition to not satisfying federal CWA requirements, the proposed
definition of CAFO in § 92.1 is vague and ambiguous. It is unfair to
both citizens, and the potentially regulated agriculture community,
since the regulation fails to give adequate notice to both groups of
who is covered by the regulation. This uncertainty will only lead to
litigation and the need for the paperwork, expenses, and wasted time
of regulatory revisions in the future to correct the problematic
language. Moreover, the regulation itself could be held by a court to
be violative of due process since it is void for vagueness.
3. The proposed definition of CAFO at § 92.1 irrationally excuses



unauthorized discharges from CAFO classification

The nonsensical definition includes one class of CAFOs that is:
"any agricultural operation with a discharge to surface waters
that is authorized by Department permit limits and conditions."
It excludes from CAFO classification agricultural operations that are
operating without necessary permits, or are otherwise not authorized
by the Department. Thus, an agricultural operation could refuse to
get a permit and by doing so avoid classification as a CAFO and the
regulatory requirements that come with such a classification. In
addition, the language does not specify which "Department permit
limits and conditions" would result in a classification. In sum,
the proposed language is completely irrational and must be amended to
include agricultural operations with discharges regardless of whether
they are authorized by any Department permits.
In order to eliminate irrational language, comply with the federal
rule, and clarify the proposal, DEP needs to recraft the definition of
CAFO in § 92.1 to read as follows:
CAFO—Concentrated animal feeding operation—A CAO with greater than
300 AEUs, any agricultural operation with greater than 1,000 AEUs, any
agricultural operation defined as a large CAFO under 40 CFR §
122.23(b)(4) or a medium CAFO under 40 CFR § 122.23(b)(6) (relating to
concentrated animal feeding operations (applicable to state NPDES
programs, see 123.25)), or any other agricultural operation designated
as a CAFO by the Department based on risk of pollution of surface
waters using relevant criteria such as the size, location and
management plan of the operation.
The proposed rule's calculation of Animal Equivalent Units to define
CAFOs is appropriate for Pennsylvania's mixed operations. Many
operations may not reach any of the species-specific thresholds to be
considered a CAFO, but would have more than 300 AEUs and need to be
included.
4. The Clean Streams Law must be enforced effectively.
§ 91.36 (c) should be rewritten to state: Discharge of Pollutants. It
is unlawful for agricultural operations to discharge pollutants to
waters of the Commonwealth except as allowed by regulations or a
permit administered by the Department. The Department SHALL take an
enforcement action against any agricultural operation in violation of
this requirement. In addition, when an agricultural operation is found
to be in violation of the Clean Streams Law, 35 P.S. § 691.1 et seq.,
the Department SHALL require the agricultural operation to develop and
implement a nutrient management plan under Chapter 83, Subchapter D,
for abatement or prevention of the pollution.
5. The provisions relating to buffers and setbacks are vague.
The requirement for a 100-foot year round setback (or 35-foot
vegetative buffer) from streams and other water bodies for land
application of manure is a giant step in the right direction. However,
a 50-foot buffer would capture much more pollution before it enters
our streams and downstream waters. The language requiring
"appropriate vegetated buffers and setbacks," is vague. The
Pennsylvania Technical Guide standards for Riparian Forest Buffers
(391) and Riparian Herbaceous Cover (390) would provide helpful
guidance on how these buffers may be designed to capture pollution and
protect water quality.
Thank you very much, and I look forward to a strengthened regulation
and improved water quality.

Sincerely,

Mr. H. Campbell
140 16th St
New Cumberland, PA 17070-1109
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Pennsylvania Department of Environmental Protection

PA ;
Dear ,

Subject: Comments on proposed CAFO regulation
The proposed Concentrated Animal Feeding Operation (CAFO) regulation
is seriously inadequate at minimizing nutrient pollution and ; r\[
protecting water quality. Pennsylvania already has an estimated 3,903
miles of streams impaired by agricultural impacts, and this regulation
holds little potential for correcting this.
1. The proposed regulations fail to require a NPDES permit for
medium CAFOs, as required by federal regulation.
The proposed definition of CAFO in § 92.1 is legally problematic
because it fails to include certain medium CAFOs, that are required by
the federal regulations at 40 CFR § 122.23(a), (b)(2) and (b)(6) to
obtain permits. Inexplicably, while the proposed definition in § 92.1
correctly cross-references those facilities that are classified as
large CAFOs, it omits the medium-sized facilities that also must be
classified as CAFOs.
The federal rule includes specific language regarding
"discharges" in the definition of small and medium CAFOs at
40 CFR § 122.23(b) (6) (ii). This provides an opportunity to regulate
and enforce operations currently not covered by the Nutrient
Management Act, that contribute heavy nutrient loads to the
Commonwealth's waters. This definition would include operations with
livestock in streams, stormwater flowing from manure management
facilities, and other sources of stream degradation. A definition that
includes operations with 300 to 1,000 AEUs that must have a Nutrient
Management Plan may include more operations than the definition at 40
CFR 122.23(b) (6) (ii) , but not those operations with the most serious
pollution problems.
In the Cnesapeake Bay watershed in Pennsylvania, agricultural
operations are the largest source of nitrogen and phosphorous
pollution. While many large confined animal operations have been
subject to CAFO permit and nutrient management planning requirements,
many medium and small size agricultural operations have operated under
the regulatory radar. In order to comply with the federal Clean Water
Act, to maintain NPDES delegation, and to take a positive step to
ensure that major sources of agricultural nutrient pollution in the
watershed are addressed, DEP must, as EPA has done, amend the
definition of CAFO to include the appropriate medium-sized animal
operations into the regulation.
2. The definition of CAFO in § 92.1 is vague and ambiguous.
In addition to not satisfying federal CWA requirements, the proposed
definition of CAFO in § 92.1 is vague and ambiguous. It is unfair to
both citizens, and the potentially regulated agriculture community,
since the regulation fails to give adequate notice to both groups of
who is covered by the regulation. This uncertainty will only lead to
litigation and the need for the paperwork, expenses, and wasted time
of regulatory revisions in the future to correct the problematic
language. Moreover, the regulation itself could be held by a court to
be violative of due process since it is void for vagueness.
3. The proposed definition of CAFO at § 92.1 irrationally excuses

&)



unauthorized discharges from CAFO classification

The nonsensical definition includes one class of CAFOs that is:
"any agricultural operation with a discharge to surface waters
that is authorized by Department permit limits and conditions."
It excludes from CAFO classification agricultural operations that are
operating without necessary permits, or are otherwise not authorized
by the Department. Thus, an agricultural operation could refuse to
get a permit and by doing so avoid classification as a CAFO and the
regulatory requirements that come with such a classification. In
addition, the language does not specify which "Department permit
limits and conditions" would result in a classification. In sum,
the proposed language is completely irrational and must be amended to
include agricultural operations with discharges regardless of whether
they are authorized by any Department permits.
In order to eliminate irrational language, comply with the federal
rule, and clarify the proposal, DEP needs to recraft the definition of
CAFO in § 92,1 to read as follows:
CAFO—Concentrated animal feeding operation—A CAO with greater than
300 AEUs, any agricultural operation with greater than 1,000 AEUs, any
agricultural operation defined as a large CAFO under 40 CFR §
122.23(b)(4) or a medium CAFO under 40 CFR § 122.23(b)(6) (relating to
concentrated animal feeding operations {applicable to state NPDES
programs, see 123.25)), or any other agricultural operation designated
as a CAFO by the Department based on risk of pollution of surface
waters using relevant criteria such as the size, location and
management plan of the operation.
The proposed rule's calculation of Animal Equivalent Units to define
CAFOs is appropriate for Pennsylvania's mixed operations. Many
operations may not reach any of the species-specific thresholds to be
considered a CAFO, but would have more than 300 AEUs and need to be
included.
4. The Clean Streams Law must be enforced effectively.
§ 91.36 (c) should be rewritten to state: Discharge of Pollutants. It
is unlawful for agricultural operations to discharge pollutants to
waters of the Commonwealth except as allowed by regulations or a
permit administered by the Department. The Department SHALL take an
enforcement action against any agricultural operation in violation of
this requirement. In addition, when an agricultural operation is found
to be in violation of the Clean Streams Law, 35 P.S. § 691.1 et seq.,
the Department SHALL require the agricultural operation to develop and
implement a nutrient management plan under Chapter 83, Subchapter D,
for abatement or prevention of the pollution.
5. The provisions relating to buffers and setbacks are vague.
The requirement for a 100-foot year round setback (or 35-foot
vegetative buffer) from streams and other water bodies for land
application of manure is a giant step in the right direction. However,
a 50-foot buffer would capture much more pollution before it enters
our streams and downstream waters. The language requiring
"appropriate vegetated buffers and setbacks," is vague. The
Pennsylvania Technical Guide standards for Riparian Forest Buffers
(391) and Riparian Herbaceous Cover (390) would provide helpful
guidance on how these buffers may be designed to capture pollution and
protect water quality.
Thank you very much, and I look forward to a strengthened regulation
and improved water quality.

Sincerely,

Ms. Heather Sage
454 44th St
Pittsburgh, PA 15201-1142
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Pennsylvania Department of Environmental Protection
PA

Dear ,

Subject: Comments on proposed CAFO regulation
The proposed Concentrated Animal Feeding Operation (CAFO) regulation
is inadequate at minimizing nutrient pollution and protecting water
quality. Pennsylvania already has an estimated 3,903 miles of streams
impaired by agricultural impacts, and this regulation holds little
potential for correcting this. I believe the regulations shoud
include medium CAFO's and more clearly defined.
1. The proposed regulations fail to require a NPDES permit for
medium CAFOs, as required by federal regulation.
The proposed definition of CAFO in § 92.1 is legally problematic
because it fails to include certain medium CAFOs, that are required by
the federal regulations at 40 CFR § 122.23(a), (b)(2) and (b)(6) to
obtain permits. Inexplicably, while the proposed definition in § 92.1
correctly cross-references those facilities that are classified as
large CAFOs, it omits the medium-sized facilities that also must be
classified as CAFOs.
The federal rule includes specific language regarding
"discharges" in the definition of small and medium CAFOs at
40 CFR § 122.23(b)(6)(ii). This provides an opportunity to regulate
and enforce operations currently not covered by the Nutrient
Management Act, that contribute heavy nutrient loads to the
Commonwealth's waters. This definition would include operations with
livestock in streams, stormwater flowing from manure management
facilities, and other sources of stream degradation. A definition that
includes operations with 300 to 1,000 AEUs that must have a Nutrient
Management Plan may include more operations than the definition at 40
CFR 12?.23(b)(6)(ii), but not those operations with the most serious
pollution problems.
In the Chesapeake Bay watershed in Pennsylvania, agricultural
operations are the largest source of nitrogen and phosphorous
pollution. While many large confined animal operations have been
subject to CAFO permit and nutrient management planning requirements,
many medium and small size agricultural operations have operated under
the regulatory radar. In order to comply with the federal Clean Water
Act, to maintain NPDES delegation, and to take a positive step to
ensure that major sources of agricultural nutrient pollution in the
watershed are addressed, DEP must, as EPA has done, amend the
definition of CAFO to include the appropriate medium-sized animal
operations into the regulation.
2. The definition of CAFO in § 92.1 is vague and ambiguous.
In addition to not satisfying federal CWA requirements, the proposed
definition of CAFO in § 92.1 is vague and ambiguous. It is unfair to
both citizens, and the potentially regulated agriculture community,
since the regulation fails to give adequate notice to both groups of
who is covered by the regulation. This uncertainty will only lead to
litigation and the need for the paperwork, expenses, and wasted time
of regulatory revisions in the future to correct the problematic
language. Moreover, the regulation itself could be held by a court to
be violative of due process since it is void for vagueness.



3. The proposed definition of CAFO at § 92.1 irrationally excuses
unauthorized discharges from CAFO classification

The nonsensical definition includes one class of CAFOs that is:
"any agricultural operation with a discharge to surface waters
that is authorized by Department permit limits and conditions."
It excludes from CAFO classification agricultural operations that are
operating without necessary permits, or are otherwise not authorized
by the Department. Thus, an agricultural operation could refuse to
get a permit and by doing so avoid classification as a CAFO and the
regulatory requirements that come with such a classification. In
addition, the language does not specify which "Department permit
limits and conditions" would result in a classification. In sum,
the proposed language is completely irrational and must be amended to
include agricultural operations with discharges regardless of whether
they are authorized by any Department permits.
In order to eliminate irrational language, comply with the federal
rule, and clarify the proposal, DEP needs to recraft the definition of
CAFO in § 92.1 to read as follows:
CAFO—Concentrated animal feeding operation—A CAO with greater than
300 AEUs, any agricultural operation with greater than 1,000 AEUs, any
agricultural operation defined as a large CAFO under 40 CFR §
122.23(b)(4) or a medium CAFO under 40 CFR § 122.23(b)(6) (relating to
concentrated animal feeding operations {applicable to state NPDES
programs, see 123.25)), or any other agricultural operation designated
as a CAFO by the Department based on risk of pollution of surface
waters using relevant criteria such as the size, location and
management plan of the operation.
The proposed rule's calculation of Animal Equivalent Units to define
CAFOs is appropriate for Pennsylvania's mixed operations. Many
operations may not reach any of the species-specific thresholds to be
considered a CAFO, but would have more than 300 AEUs and need to be
included.
4. The Clean Streams Law must be enforced effectively.
§ 91.36 (c) should be rewritten to state: Discharge of Pollutants. It
is unlawful for agricultural operations to discharge pollutants to
waters of the Commonwealth except as allowed by regulations or a
permit administered by the Department. The Department SHALL take an
enforcement action against any agricultural operation in violation of
this requirement. In addition, when ah agricultural operation is found
to be in violation of the Clean Streams Law, 35 P.S. § 691.1 et seq.,
the Department SHALL require the agricultural operation to develop and
implement a nutrient management plan under Chapter 83, Subchapter D,
for abatement or prevention of the pollution.
5. The provisions relating to buffers and setbacks are vague.
The requirement for a 100-foot year round setback (or 35-foot
vegetative buffer) from streams and other water bodies for land
application of manure is a giant step in the right direction. However,
a 50-foot buffer would capture much more pollution before it enters
our streams and downstream waters. The language requiring
"appropriate vegetated buffers and setbacks," is vague. The
Pennsylvania Technical Guide standards for Riparian Forest Buffers
(391) and Riparian Herbaceous Cover (390) would provide helpful
guidance on how these buffers may be designed to capture pollution and
protect water quality.
Thank you very much, and I look forward to a strengthened regulation
and improved water quality.

Sincerely,

Mr. Dan Ramer
20 S 22nd St
Harrisburg, PA 17104-1320
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To: RegComments@state.pa.us
Subject: Water Quality at Risk: comments on proposed CAFO regulation

October 06, 2004

Pennsylvania Department of Environmental Protection
PA

Dear ,

Subject: Comments on proposed CAFO regulation
The proposed Concentrated Animal Feeding Operation (CAFO) regulation
is seriously inadequate at minimizing nutrient pollution and
protecting water quality. Pennsylvania already has an estimated 3,903
miles of streams impaired by agricultural impacts, and this regulation
holds little potential for correcting this.
In today's age, you certainly would think that we could do a much
better job of protecting our natural resources such as the Chesapeake.
It is simply ridiculous that we can hold ourselves to the world as an
advanced culture and nation, yet be so ignorant to the damage we allow
to our own environment.
1. The proposed regulations fail to require a NPDES permit for
medium CAFOs, as required by federal regulation.
The proposed definition of CAFO in § 92.1 is legally problematic
because it fails to include certain medium CAFOs, that are required by
the federal regulations at 40 CFR § 122.23(a), (b)(2) and (b)(6) to
obtain permits. Inexplicably, while the proposed definition in § 92.1
correctly cross-references those facilities that are classified as
large CAFOs, it omits the medium-sized facilities that also must be
classified as CAFOs.
The federal rule includes specific language regarding
"discharges11 in the definition of small and medium CAFOs at
40 CFR § 122.23(b)(6) {ii) . This provides an opportunity to regulate
and enforce operations currently not covered by the Nutrient
Management Act, that contribute heavy nutrient loads to the
Commonwealth's waters. This definition would include operations with
livestock ir streams, storir.water flowing from manure management
facilities, and other sources of stream degradation. A definition that
includes operations with 300 to 1,000 AEUs that must have a Nutrient
Management Plan may include more operations than the definition at 40
CFR 122.23(b) (6) (ii), but not those operations with the most serious
pollution problems.
In the Chesapeake Bay watershed in Pennsylvania, agricultural
operations are the largest source of nitrogen and phosphorous
pollution. While many large confined animal operations have been
subject to CAFO permit and nutrient management planning requirements,
many medium and small size agricultural operations have operated under
the regulatory radar. In order to comply with the federal Clean Water
Act, to maintain NPDES delegation, and to take a positive step to
ensure that major sources of agricultural nutrient pollution in the
watershed are addressed, DEP must, as EPA has done, amend the
definition of CAFO to include the appropriate medium-sized animal
operations into the regulation.
2. The definition of CAFO in § 92.1 is vague and ambiguous.
In addition to not satisfying federal CWA requirements, the proposed
definition of CAFO in § 92.1 is vague and ambiguous. It is unfair to
both citizens, and the potentially regulated agriculture community,
since the regulation fails to give adequate notice to both groups of
who is covered by the regulation. This uncertainty will only lead to



litigation and the need for the paperwork, expenses, and wasted time
of regulatory revisions in the future to correct the problematic
language. Moreover, the regulation itself could be held by a court to
be violative of due process since it is void for vagueness.
3. The proposed definition of CAFO at § 92.1 irrationally excuses
unauthorized discharges from CAFO classification

The nonsensical definition includes one class of CAFOs that is:
"any agricultural operation with a discharge to surface waters
that is authorized by Department permit limits and conditions."
It excludes from CAFO classification agricultural operations that are
operating without necessary permits, or are otherwise not authorized
by the Department. Thus, an agricultural operation could refuse to
get a permit and by doing so avoid classification as a CAFO and the
regulatory requirements that come with such a classification. In
addition, the language does not specify which "Department permit
limits and conditions" would result in a classification. In sum,
the proposed language is completely irrational and must be amended to
include agricultural operations with discharges regardless of whether
they are authorized by any Department permits,
In order to eliminate irrational language, comply with the federal
rule, and clarify the proposal, DEP needs to recraft the definition of
CAFO in § 92.1 to read as follows:
CAFO—Concentrated animal feeding operation—A CAO with greater than
300 AEUs, any agricultural operation with greater than 1,000 AEUs, any
agricultural operation defined as a large CAFO under 40 CFR §
122.23(b)(4) or a medium CAFO under 40 CFR § 122.23(b)(6) (relating to
concentrated animal feeding operations (applicable to state NPDES
programs, see 123.25)), or any other agricultural operation designated
as a CAFO by the Department based on risk of pollution of surface
waters using relevant criteria such as the size, location and
management plan of the operation.
The proposed rule's calculation of Animal Equivalent Units to define
CAFOs is appropriate for Pennsylvania's mixed operations. Many
operations may not reach any of the species-specific thresholds to be
considered a CAFO, but would have more than 300 AEUs and need to be
included.
4. The Clean Streams Law must be enforced effectively.
§ 91.36 (c) should be rewritten to state: Discharge of Pollutants. It
is unlawful for agricultural operations to discharge pollutants to
waters of the Commonwealth except as allowed by regulations or a
permit administered by the Department. The Department SHALL take an
enforcement action against any agricultural operation in violation of
this requirement. In addition, when an agricultural operation is found
to be ir. violation of the Clean Streams Law, 35 P.S. § 691.1 et seq.,
the Department SHALL require the agricultural operation to develop and
implement a nutrient management plan under Chapter 83, Subchapter D,
for abatement or prevention of the pollution.
5. The provisions relating to buffers and setbacks are vague.
The requirement for a 100-foot year round setback (or 35-foot
vegetative buffer) from streams and other water bodies for land
application of manure is a giant step in the right direction• However,
a 50-foot buffer would capture much more pollution before it enters
our streams and downstream waters. The language requiring
"appropriate vegetated buffers and setbacks," is vague. The
Pennsylvania Technical Guide standards for Riparian Forest Buffers
(391) and Riparian Herbaceous Cover (390) would provide helpful
guidance on how these buffers may be designed to capture pollution and
protect water quality.
Thank you very much, and I look forward to a strengthened regulation
and improved water quality.

Sincerely,

Stephe McManus
9 Regency Ct
Exton, PA 19341-2796



Original: 2412

Hughes, Marjorle

From: Wayne Laubscher [wlaubsch@cub.kcnet.org]
Sent: Wednesday, October 06,2004 2:39 PM
To: RegComments@state.paus
Subject: Water Quality at Risk: comments on proposed CAFO regulation

October 06, 2004

Pennsylvania Department of Environmental Protection
PA

Dear ,

Subject: Comments on proposed CAFO regulation
The proposed Concentrated Animal Feeding Operation (CAFO) regulation
is seriously inadequate at minimizing nutrient pollution and
protecting water quality. Pennsylvania already has an estimated 3/903
miles of streams impaired by agricultural impacts, and this regulation
holds little potential for correcting this.
1. The proposed regulations fail to require a NPDES permit for
medium CAFOs, as required by federal regulation.
The proposed definition of CAFO in § 92.1 is legally problematic
because it fails to include certain medium CAFOs, that are required by
the federal regulations at 40 CFR § 122.23(a)f (b)(2) and (b)(6) to
obtain permits. Inexplicably, while the proposed definition in § 92.1
correctly cross-references those facilities that are classified as
large CAFOs, it omits the medium-sized facilities that also must be
classified as CAFOs.
The federal rule includes specific language regarding
"discharges" in the definition of small and medium CAFOs at
40 CFR § 122.23(b) (6) (ii) . This provides an opportunity to regulate
and enforce operations currently not covered by the Nutrient
Management Act, that contribute heavy nutrient loads to the
Commonwealth's waters. This definition would include operations with
livestock in streams, stormwater flowing from manure management
facilities, and other sources of stream degradation. A definition that
includes operations with 300 to 1,000 AEUs that must have a Nutrient
Management Plan may include more operations than the definition at 40
CFR 122.23(b)(6)(ii), but not those operations with the most serious
pollution problems.
In the Chesapeake Bay watershed in Pennsylvania, agricultural
operations are the largest source of nitrogen and phosphorous
pollution. While many large confined animal operations have been
subject to CAFO permit and nutrient management planning requirements,
many medium and small size agricultural operations have operated under
the regulatory radar. In order to comply with the federal Clean Water
Act, to maintain NPDES delegation, and to take a positive step to
ensure that major sources of agricultural nutrient pollution in the
watershed are addressed, DEP must, as EPA has done, amend the
definition of CAFO to include the appropriate medium-sized animal
operations into the regulation.
2. The definition of CAFO in § 92.1 is vague and ambiguous.
In addition to not satisfying federal CWA requirements, the proposed
definition of CAFO in § 92.1 is vague and ambiguous. It is unfair to
both citizens, and the potentially regulated agriculture community,
since the regulation fails to give adequate notice to both groups of
who is covered by the regulation. This uncertainty will only lead to
litigation and the need for the paperwork, expenses, and wasted time
of regulatory revisions in the future to correct the problematic
language. Moreover, the regulation itself could be held by a court to
be violative of due process since it is void for vagueness.
3. The proposed definition of CAFO at § 92.1 irrationally excuses
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unauthorized discharges from CAFO classification

The nonsensical definition includes one class of CAFOs that is:
"any agricultural operation with a discharge to surface waters
that is authorized by Department permit limits and conditions."
It excludes from CAFO classification agricultural operations that are
operating without necessary permits, or are otherwise not authorized
by the Department. Thus, an agricultural operation could refuse to
get a permit and by doing so avoid classification as a CAFO and the
regulatory requirements that come with such a classification. In
addition, the language does not specify which "Department permit
limits and conditions" would result in a classification. In sum,
the proposed language is completely irrational and must be amended to
include agricultural operations with discharges regardless of whether
they are authorized by any Department permits.
In order to eliminate irrational language, comply with the federal
rule, and clarify the proposal, DEP needs to recraft the definition of
CAFO in § 92sl to read as follows:
CAFO—Concentrated animal feeding operation—A CAO with greater than
300 AEUs, any agricultural operation with greater than 1,000 AEUs, any
agricultural operation defined as a large CAFO under 40 CFR §
122.23 (b) (4) or a medium CAFO under 40 CFR § 122.23(b) (6) (relating to
concentrated animal feeding operations (applicable to state NPDES
programs, see 123.25)), or any other agricultural operation designated
as a CAFO by the Department based on risk of pollution of surface
waters using relevant criteria such as the size, location and
management plan of the operation.
The proposed rule's calculation of Animal Equivalent Units to define
CAFOs is appropriate for Pennsylvania's mixed operations. Many
operations may not reach any of the species-specific thresholds to be
considered a CAFO, but would have more than 300 AEUs and need to be
included.
4. The Clean Streams Law must be enforced effectively.
§ 91.36 (c) should be rewritten to state: Discharge of Pollutants. It
is unlawful for agricultural operations to discharge pollutants to
waters of the Commonwealth except as allowed by regulations or a
permit administered by the Department. The Department SHALL take an
enforcement action against any agricultural operation in violation of
this requirement. In addition, when an agricultural operation is found
to be in violation of the Clean Streams Law, 35 P.S. § 691.1 et seq.,
the Department SHALL require the agricultural operation to develop and
implement a nutrient management plan under Chapter 83, Subchapter D,
for abatement or prevention of the pollution.
5. The provisions relating to buffers and setbacks are vague.
The req".vremant for a 100-foot year round setback (or 35-foot
vegetative buffer) from streams and other water bodies for land
application of manure is a giant step in the right direction. However,
a 50-foot buffer would capture much more pollution before it enters
our streams and downstream waters. The language requiring
"appropriate vegetated buffers and setbacks," is vague. The
Pennsylvania Technical Guide standards for Riparian Forest Buffers
(391) and Riparian Herbaceous Cover (390) would provide helpful
guidance on how these buffers may be designed to capture pollution and
protect water quality.
Thank you very much, and I look forward to a strengthened regulation
and improved water quality.

Sincerely,

Mr. Wayne Laubscher
74 9 E Croak Hollow Rd
Lock Haven, PA 17745-8153



Original: 2412 ( M ^

Hughes, Marlorle

From: Mark Hardin [mh@benchmarkmed.com]
Sent: Wednesday, October 06, 2004 2:54 PM
To: RegComments@state.pa.us
Subject: Water Quality at Risk: comments on proposed CAFO regulation

October 06, 2004

Pennsylvania Department of Environmental Protection
PA

Dear ,

Subject: Comments on proposed CAFO regulation
The proposed Concentrated Animal Feeding Operation (CAFO) regulation
is seriously inadequate. This regulation holds little potential for
correcting the problems.
1. The proposed regulations fail to require a NPDES permit for
medium CAFOs, as required by federal regulation.
The proposed definition of CAFO in § 92.1 is legally problematic
because it fails to include certain medium CAFOs, that are required by
the federal regulations at 40 CFR § 122.23(a), (b)(2) and (b) (6) to
obtain permits. Inexplicably, while the proposed definition in § 92.1
correctly cross-references those facilities that are classified as
large CAFOs, it omits the medium-sized facilities that also must be
classified as CAFOs.
The federal rule includes specific language regarding
"discharges" in the definition of small and medium CAFOs at
40 CFR § 122.23(b)(6)(ii). This provides an opportunity to regulate
and enforce operations currently not covered by the Nutrient
Management Act, that contribute heavy nutrient loads to the
Commonwealth's waters. This definition would include operations with
livestock in streams, stormwater flowing from manure management
facilities, and other sources of stream degradation. A definition that
includes operations with 300 to 1,000 AEUs that must have a Nutrient
Management Plan may include more operations than the definition at 40
CFR 122.23(b)(6)(ii), but not those operations with the most serious
pollution problems.
In the Chesapeake Bay watershed in Pennsylvania, agricultural
operations are the largest source of nitrogen and phosphorous
pollution. While many large confined animal operations have been
subject to CAFO permit and nutrient management planning requirements,
many medium and small size agricultural operations have operated under
the regulatory radar. In order to comply with the federal Clean Water
Act, to maintain NPDES delegation, and to take a positive step to
ensure that major sources of agricultural nutrient pollution in the
watershed are addressed, DEP must, as EPA has done, amend the
definition of CAFO to include the appropriate medium-sized animal
operations into the regulation.
2. The definition of CAFO in § 92.1 is vague and ambiguous.
In addition to not satisfying federal CWA requirements, the proposed
definition of CAFO in § 92.1 is vague and ambiguous. It is unfair to
both citizens, and the potentially regulated agriculture community,
since the regulation fails to give adequate notice to both groups of
who is covered by the regulation. This uncertainty will only lead to
litigation and the need for the paperwork, expenses, and wasted time
of regulatory revisions in the future to correct the problematic
language. Moreover, the regulation itself could be held by a court to
be violative of due process since it is void for vagueness.
3. The proposed definition of CAFO at § 92.1 irrationally excuses
unauthorized discharges from CAFO classification



The nonsensical definition includes one class of CAFOs that is:
"any agricultural operation with a discharge to surface waters
that is authorized by Department permit limits and conditions."
It excludes from CAFO classification agricultural operations that are
operating without necessary permits, or are otherwise not authorized
by the Department. Thus, an agricultural operation could refuse to
get a permit and by doing so avoid classification as a CAFO and the
regulatory requirements that come with such a classification. In
addition, the language does not specify which "Department permit
limits and conditions" would result in a classification. In sum,
the proposed language is completely irrational and must be amended to
include agricultural operations with discharges regardless of whether
they are authorized by any Department permits.
In order to eliminate irrational language, comply with the federal
rule, and clarify the proposal, DEP needs to recraft the definition of
CAFO in § 92.1 to read as follows:
CAFO—Concentrated animal feeding operation—A CAO with greater than
300 AEUs, any agricultural operation with greater than 1,000 AEUs, any
agricultural operation defined as a large CAFO under 40 CFR §
122.23{b)(4) or a medium CAFO under 40 CFR § 122.23(b)(6) (relating to
concentrated animal feeding operations (applicable to state NPDES
programs, see 123.25)), or any other agricultural operation designated
as a CAFO by the Department based on risk of pollution of surface
waters using relevant criteria such as the size, location and
management plan of the operation.
The proposed rule's calculation of Animal Equivalent Units to define
CAFOs is appropriate for Pennsylvania's mixed operations. Many
operations may not reach any of the species-specific thresholds to be
considered a CAFO, but would have more than 300 AEUs and need to be
included.
4. The Clean Streams Law must be enforced effectively.
§ 91.36 (c) should be rewritten to state: Discharge of Pollutants. It
is unlawful for agricultural operations to discharge pollutants to
waters of the Commonwealth except as allowed by regulations or a
permit administered by the Department. The Department SHALL take an
enforcement action against any agricultural operation in violation of
this requirement. In addition, when an agricultural operation is found
to be in violation of the Clean Streams Law, 35 P.S. § 691.1 et seq.,
the Department SHALL require the agricultural operation to develop and
implement a nutrient management plan under Chapter 83, Subchapter D,
for abatement or prevention of the pollution.
5. The provisions relating to buffers and setbacks are vague.
The requirement for a 100-foot year round setback (or 35-foot
vegetative buffer) from streams and other water bodies for land
application of manure is a giant step in the right direction. However,
a 50-foot buffer would capture much more pollution before it enters
our streams and downstream waters. The language requiring
"appropriate vegetated buffers and setbacks," is vague. The
Pennsylvania Technical Guide standards for Riparian Forest Buffers
(391) and Riparian Herbaceous Cover (390) would provide helpful
guidance on how these buffers may be designed to capture pollution and
protect water quality.
Thank you very much, and I look forward to a strengthened regulation
and improved water quality.

Sincerely,

Mr. Mark Hardin
120 Indian Run Rd
Glenmoore, PA 19343-1304



Original: 2412

Hughes, Marjorie

From: Susan Markowltz [susanjrm@alum.wellesley.edu]
Sent: Wednesday, October 06, 2004 3:08 PM
To: RegComments@state.pa.us
Subject: Water Quality at Risk: comments on proposed CAFO regulation

October 06, 2004

Pennsylvania Department of Environmental Protection
PA

Dear ,

Subject: Comments on proposed CAFO regulation
The proposed Concentrated Animal Feeding Operation (CAFO) regulation
is seriously inadequate at minimizing nutrient pollution and
protecting water quality. Pennsylvania already has an estimated 3,903
miles of streams impaired by agricultural impacts, and thJLs regulation
holds little potential for correcting this.
1. The proposed regulations fail to require a NPDES permit for
medium CAFOs, as required by federal regulation.
The proposed definition of CAFO in § 92.1 is legally problematic
because it fails to include certain medium CAFOs, that are required by
the federal regulations at 40 CFR § 122.23(a), (b)(2) and (b)(6) to
obtain permits. Inexplicably, while the proposed definition in § 92.1
correctly cross-references those facilities that are classified as
large CAFOs, it omits the medium-sized facilities that also must be
classified as CAFOs.
The federal rule includes specific language regarding
"discharges" in the definition of small and medium CAFOs at
40 CFR § 122.23(b) (6) (ii). This provides an opportunity to regulate
and enforce operations currently not covered by the Nutrient
Management Act, that contribute heavy nutrient loads to the
Commonwealth's waters. This definition would include operations with
livestock in streams, stormwater flowing from manure management
facilities, and other sources of stream degradation. A definition that
includes operations with 300 to 1,000 AEUs that must have a Nutrient
Management Plan may include more operations than the definition at 40
CFR 122.23(b)(6)(ii), but not those operations with the most serious
pollution problems.
In the Chesapeake Bay watershed in Pennsylvania, agricultural
operations are the largest source of nitrogen and phosphorous
pollution. While many large confined animal operations have been
subject to CAFO permit and nutrient management planning requirements,
many medium and small size agricultural operations have operated under
the regulatory radar. In order to comply with the federal Clean Water
Act, to maintain NPDES delegation, and to take a positive step to
ensure that major sources of agricultural nutrient pollution in the
watershed are addressed, DEP must, as EPA has done, amend the
definition of CAFO to include the appropriate medium-sized animal
operations into the regulation.
2. The definition of CAFO in § 92.1 is vague and ambiguous.
In addition to not satisfying federal CWA requirements, the proposed
definition of CAFO in § 92.1 is vague and ambiguous. It is unfair to
both citizens, and the potentially regulated agriculture community,
since the regulation fails to give adequate notice to both groups of
who is covered by the regulation. This uncertainty will only lead to
litigation and the need for the paperwork, expenses, and wasted time
of regulatory revisions in the future to correct the problematic
language. Moreover, the regulation itself could be held by a court to
be violative of due process since it is void for vagueness.
3. The proposed definition of CAFO at § 92.1 irrationally excuses



unauthorized discharges from CAFO classification

The nonsensical definition includes one class of CAFOs that is:
"any agricultural operation with a discharge to surface waters
that is authorized by Department permit limits and conditions."
It excludes from CAFO classification agricultural operations that are
operating without necessary permits, or are otherwise not authorized
by the Department. Thus, an agricultural operation could refuse to
get a permit and by doing so avoid classification as a CAFO and the
regulatory requirements that come with such a classification. In
addition, the language does not specify which "Department permit
limits and conditions" would result in a classification. In sum,
the proposed language is completely irrational and must be amended to
include agricultural operations with discharges regardless of whether
they are authorized by any Department permits.
In order to eliminate irrational language, comply with the federal
rule, and clarify the proposal, DEP needs to recraft the definition of
CAFO in § 92.1 to read as follows:
CAFO—Concentrated animal feeding operation—A CAO with greater than
300 AEUs, any agricultural operation with greater than 1,000 AEUs, any
agricultural operation defined as a large CAFO under 40 CFR §
122.23(b)(4) or a medium CAFO under 40 CFR § 122.23(b)(6) (relating to
concentrated animal feeding operations {applicable to state NPDES
programs, see 123.25)), or any other agricultural operation designated
as a CAFO by the Department based on risk of pollution of surface
waters using relevant criteria such as the size, location and
management plan of the operation.
The proposed rule's calculation of Animal Equivalent Units to define
CAFOs is appropriate for Pennsylvania's mixed operations. Many
operations may not reach any of the species-specific thresholds to be
considered a CAFO, but would have more than 300 AEUs and need to be
included.
4. The Clean Streams Law must be enforced effectively.
§ 91.36 (c) should be rewritten to state: Discharge of Pollutants. It
is unlawful for agricultural operations to discharge pollutants to
waters of the Commonwealth except as allowed by regulations or a
permit administered by the Department. The Department SHALL take an
enforcement action against any agricultural operation in violation of
this requirement. In addition, when an agricultural operation is found
to be in violation of the Clean Streams Law, 35 P.S. § 691.1 et seq.,
the Department SHALL require the agricultural operation to develop and
implement a nutrient management plan under Chapter 83, Subchapter D,
for abatement or prevention of the pollution.
5. The provisions relating to buffers and setbacks are vague.
The requirement for a 100-foot year round setback (or 35-foot
vegetative buffer) from streams and other water bodies for land
application of manure is a giant step in the right direction. However,
a 50-foot buffer would capture much more pollution before it enters
our streams and downstream waters. The language requiring
"appropriate vegetated buffers and setbacks," is vague. The
Pennsylvania Technical Guide standards for Riparian Forest Buffers
(391) and Riparian Herbaceous Cover (390) would provide helpful
guidance on how these buffers may be designed to capture pollution and
protect water quality.
Thank you very much, and I look forward to a strengthened regulation
and improved water quality.

Sincerely,

Ms. Susan Markowitz
3775 Street Rd
PO Box 656
Lahaska, PA 18931-0656



Original: 2412

Hughes, Marjorie

From: Barbara Hardin [bhardin@kennett.net]
Sent: Wednesday, October 06,2004 3:13 PM
To: RegComments@state.pa.us
Subject: Water Quality at Risk: comments on proposed CAFO regulation

October 06, 2004

Pennsylvania Department of Environmental Protection
PA

Dear ,

Subject: Comments on proposed CAFO regulation
The proposed Concentrated Animal Feeding Operation (CAFO) regulation
is seriously inadequate at minimizing nutrient pollution and
protecting water quality. Pennsylvania already has an estimated 3,903
miles of streams impaired by agricultural impacts, and this regulation
holds little potential for correcting this.
1. The proposed regulations fail to require a NPDES permit for
medium CAFOs, as required by federal regulation.
The proposed definition of CAFO in § 92.1 is legally problematic
because it fails to include certain medium CAFOs, that are required by
the federal regulations at 40 CFR § 122.23(a), (b)(2) and (b)(6) to
obtain permits. Inexplicably, while the proposed definition in § 92.1
correctly cross-references those facilities that are classified as
large CAFOs, it omits the medium-sized facilities that also must be
classified as CAFOs.
The federal rule includes specific language regarding
"discharges" in the definition of small and medium CAFOs at
40 CFR § 122.23(b)(6)(ii). This provides an opportunity to regulate
and enforce operations currently not covered by the Nutrient
Management Act, that contribute heavy nutrient loads to the
Commonwealth's waters. This definition would include operations with
livestock in streams, stormwater flowing from manure management
facilities, and other sources of stream degradation. A definition that
includes operations with 300 to 1,000 AEUs that must have a Nutrient
Management Plan may include more operations than the definition at 40
CFR 122.23(b) (6) (ii), but not those operations with the most serious
pollution problems.
In the Chesapeake Bay watershed in Pennsylvania, agricultural
operations are the largest source of nitrogen and phosphorous
pollution. While many large confined animal operations have been
subject to CAFO permit and nutrient management planning requirements,
many medium and small size agricultural operations have operated under
the regulatory radar. In order to comply with the federal Clean Water
Act, to maintain NPDES delegation, and to take a positive step to
ensure that major sources of agricultural nutrient pollution in the
watershed are addressed, DEP must, as EPA has done, amend the
definition of CAFO to include the appropriate medium-sized animal
operations into the regulation.
2. The definition of CAFO in § 92.1 is vague and ambiguous.
In addition to not satisfying federal CWA requirements, the proposed
definition of CAFO in § 92.1 is vague and ambiguous. It is unfair to
both citizens, and the potentially regulated agriculture community,
since the regulation fails to give adequate notice to both groups of
who is covered by the regulation. This uncertainty will only lead to
litigation and the need for the paperwork, expenses, and wasted time
of regulatory revisions in the future to correct the problematic
language. Moreover, the regulation itself could be held by a court to
be violative of due process since it is void for vagueness.
3. The proposed definition of CAFO at § 92.1 irrationally excuses



unauthorized discharges from CAFO classification

The nonsensical definition includes one class of CAFOs that is:
"any agricultural operation with a discharge to surface waters
that is authorized by Department permit limits and conditions."
It excludes from CAFO classification agricultural operations that are
operating without necessary permits, or are otherwise not authorized
by the Department. Thus, an agricultural operation could refuse to
get a permit and by doing so avoid classification as a CAFO and the
regulatory requirements that come with such a classification. In
addition, the language does not specify which "Department permit
limits and conditions" would result in a classification. In sum,
the proposed language is completely irrational and must be amended to
include agricultural operations with discharges regardless of whether
they are authorized by any Department permits.
In order to eliminate irrational language, comply with the federal
rule, and clarify the proposal, DEP needs to recraft the definition of
CAFO in § 92.1 to read as follows:
CAFO—Concentrated animal feeding operation—A CAO with greater than
300 AEUs, any agricultural operation with greater than 1,000 AEUs, any
agricultural operation defined as a large CAFO under 40 CFR §
122.23(b)(4) or a medium CAFO under 40 CFR § 122.23(b)(6) (relating to
concentrated animal feeding operations (applicable to state NPDES
programs, see 123.25)), or any other agricultural operation designated
as a CAFO by the Department based on risk of pollution of surface
waters using relevant criteria such as the size, location and
management plan of the operation.
The proposed rule's calculation of Animal Equivalent Units to define
CAFOs is appropriate for Pennsylvania's mixed operations. Many
operations may not reach any of the species-specific thresholds to be
considered a CAFO, but would have more than 300 AEUs and need to be
included.
4. The Clean Streams Law must be enforced effectively.
§ 91.36 (c) should be rewritten to state: Discharge of Pollutants. It
is unlawful for agricultural operations to discharge pollutants to
waters of the Commonwealth except as allowed by regulations or a
permit administered by the Department. The Department SHALL take an
enforcement action against any agricultural operation in violation of
this requirement. In addition, when an agricultural operation is found
to be in violation of the Clean Streams Law, 35 P.S. § 691.1 et seq.,
the Department SHALL require the agricultural operation to develop and
implement a nutrient management plan under Chapter 83, Subchapter D,
for abatement or prevention of the pollution.
5. The provisions relating to buffers and setbacks are vague.
The requirement for a 100-foot year round setback (or 35-foot
vegetative buffer) from streams and other water bodies for land
application of manure is a giant step in the right direction. However,
a 50-foot buffer would capture much more pollution before it enters
our streams and downstream waters. The language requiring
"appropriate vegetated buffers and setbacks," is vague. The
Pennsylvania Technical Guide standards for Riparian Forest Buffers
(391) and Riparian Herbaceous Cover (390) would provide helpful
guidance on how these buffers may be designed to capture pollution and
protect water quality.
Thank you very much, and I look forward to a strengthened regulation
and improved water quality.

Sincerely,

Barbara Hardin
120 Indian Run Rd
Glenmoore, PA 19343-1304
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p.o. box 8477 harrisburg, pa. 1 7105-8477 (71 7)787-4526

Environmental Quality Board . .
October 8,2004

Mr. Robert E. Nyce, Executive Director
Independent Regulatory Review Commission
14th Floor, Harristown #2 ;

333 Market Street /
Harrisburg, PA 17120

Re: Concentrated Animal Feeding Operations (CAFOs) and Other Livestock Agricultural
Operations (#7-391)

Dear Mr. Nyce:

The Environmental Quality Board (EQB) received the enclosed comments regarding
the above-referenced proposed rulemaking from the following individual:

1. Tina Horowitz, 4701 Pine St. Apt MB, Philadelphia PA 191-43-7002
2. James Chandler, 18 White Oak Dr., West Grove PA 19390-9176
3. Nancy Peckinpaugh, 11 Spring Meadow Dr., Dowington, PA 19335-1340
4. Dustin Drew, 198 Pleasant Valley Rd., Portersville PA 16051-2016
5. Dorothy Lucas, 38 Devyn Dr., Chester Springs, PA 19425-2219
6. Brenda Emerich, 2108 Frush Valley Rd., Temple, PA 19560-9780
7. Michael Schmotzer, 751 Hillcrest Rd., York, PA 17403-4111
8. H. Jean Sinai, PO Box 282, Martinsburg, PA 16662-0282
9. Jay Easton, 138 Bethel Rd., Oxford, PA 19363-1159
10. Shelley Wilson, RR 1 Box 104, Hissing Woodchuck Hill, New Milford, PA

18834-9742

The comments were received on the Department's RegComment e-mail account and
are enclosed for your review. Please contact me if you have any questions.

Sincerely,

Marjoi/ie L. Hughes
Regulatory Coordinaigj

Enclosures

RECYCLED PAPER \





Original: 2412

Hughes, Marjorie

From: tina horowitz [tinah53374@aol.com]
Sent: Wednesday, October 06, 2004 3:10 PM
To: RegComments@state.pa.us
Subject: Water Quality at Risk: comments on proposed CAFO regulation

October 06, 2004

Pennsylvania Department of Environmental Protection
PA

Dear ,

Subject: Comments on proposed CAFO regulation
The proposed Concentrated Animal Feeding Operation (CAFO) regulation
is seriously inadequate at minimizing nutrient pollution and
protecting water quality. Pennsylvania already has an estimated 3,903
miles of streams impaired by agricultural impacts, and this regulation
holds little potential for correcting this.
1. The proposed regulations fail to require a NPDES permit for
medium CAFOs, as required by federal regulation.
The proposed definition of CAFO in § 92.1 is legally problematic
because it fails to include certain medium CAFOs, that are required by
the federal regulations at 40 CFR § 122.23(a), (b)(2) and (b)(6) to
obtain permits. Inexplicably, while the proposed definition in § 92.1
correctly cross-references those facilities that are classified as
large CAFOs, it omits the medium-sized facilities that also must be
classified as CAFOs.
The federal rule includes specific language regarding
"discharges" in the definition of small and medium CAFOs at
40 CFR § 122.23(b)(6)(ii). This provides an opportunity to regulate
and enforce operations currently not covered by the Nutrient
Management Act, that contribute heavy nutrient loads to the
Commonwealth's waters. This definition would include operations with
livestock in streams, stormwater flowing from manure management
facilities, and other sources of stream degradation. A definition that
includes operations with 300 to 1,000 AEUs that must have a Nutrient
Management Plan may include more operations than the definition at 40
CFR 122.23(b)(6)(ii), but not those operations with the most serious
pollution problems.
In the Chesapeake Bay watershed in Pennsylvania, agricultural
operations are the largest source of nitrogen and phosphorous
pollution. While many large confined animal operations have been
subject to CAFO permit and nutrient management planning requirements,
many medium and small size agricultural operations have operated under
the regulatory radar. In order to comply with the federal Clean Water
Act, to maintain NPDES delegation, and to take a positive step to
ensure that major sources of agricultural nutrient pollution in the
watershed are addressed, DEP must, as EPA has done, amend the
definition of CAFO to include the appropriate medium-sized animal
operations into the regulation.
2. The definition of CAFO in § 92.1 is vague and ambiguous.
In addition to not satisfying federal CWA requirements, the proposed
definition of CAFO in § 92.1 is vague and ambiguous. It is unfair to
both citizens, and the potentially regulated agriculture community,
since the regulation fails to give adequate notice to both groups of
who is covered by the regulation. This uncertainty will only lead to
litigation and the need for the paperwork, expenses, and wasted time
of regulatory revisions in the future to correct the problematic
language. Moreover, the regulation itself could be held by a court to
be violative of due process since it is void for vagueness.
3. The proposed definition of CAFO at § 92.1 irrationally excuses



unauthorized discharges from CAFO classification

The nonsensical definition includes one class of CAFOs that is:
"any agricultural operation with a discharge to surface waters
that is authorized by Department permit limits and conditions."
It excludes from CAFO classification agricultural operations that are
operating without necessary permits, or are otherwise not authorized
by the Department. Thus, an agricultural operation could refuse to
get a permit and by doing so avoid classification as a CAFO and the
regulatory requirements that come with such a classification. In
addition, the language does not specify which "Department permit
limits and conditions" would result in a classification. In sum,
the proposed language is completely irrational and must be amended to
include agricultural operations with discharges regardless of whether
they are authorized by any Department permits.
In order to eliminate irrational language, comply with the federal
rule, and clarify the proposal, DEP needs to recraft the definition of
CAFO in § 92.1 to read as follows:
CAFO—Concentrated animal feeding operation—A CAO with greater than
300 AEUs, any agricultural operation with greater than 1,000 AEUs, any
agricultural operation defined as a large CAFO under 40 CFR §
122.23(b)(4) or a medium CAFO under 40 CFR § 122.23(b)(6) {relating to
concentrated animal feeding operations (applicable to state NPDES
programs, see 123.25)), or any other agricultural operation designated
as a CAFO by the Department based on risk of pollution of surface
waters using relevant criteria such as the size, location and
management plan of the operation.
The proposed rule's calculation of Animal Equivalent Units to define
CAFOs is appropriate for Pennsylvania's mixed operations. Many
operations may not reach any of the species-specific thresholds to be
considered a CAFO, but would have more than 300 AEUs and need to be
included.
4. The Clean Streams Law must be enforced effectively.
§ 91.36 (c) should be rewritten to state: Discharge of Pollutants. It
is unlawful for agricultural operations to discharge pollutants to
waters of the Commonwealth except as allowed by regulations or a
permit administered by the Department. The Department SHALL take an
enforcement action against any agricultural operation in violation of
this requirement. In addition, when an agricultural operation is found
to be in violation of the Clean Streams Law, 35 P.S. § 691.1 et seq.,
the Department SHALL require the agricultural operation to develop and
implement a nutrient management plan under Chapter 83, Subchapter D,
for abatement or prevention of the pollution.
5. The provisions relating to buffers and setbacks are vague.
The requirement for a 100-foot year round setback (or 35-foot
vegetative buffer) from streams and other water bodies for land
application of manure is a giant step in the right direction. However,
a 50-foot buffer would capture much more pollution before it enters
our streams and downstream waters. The language requiring
"appropriate vegetated buffers and setbacks," is vague. The
Pennsylvania Technical Guide standards for Riparian Forest Buffers
(391) and Riparian Herbaceous Cover (390) would provide helpful
guidance on how these buffers may be designed to capture pollution and
protect water quality.
Thank you very much, and I look forward to a strengthened regulation
and improved water quality.

Sincerely,

Ms. tina horowitz
4701 Pine St Apt M8
Philadelphia, PA 19143-7002



&
Original: 2412

Hughes, Marjorie

From: James Chandler Dpchandler@kennett.net]
Sent: Wednesday, October 06,2004 3:19 PM
To: RegComments@state.pa.us
Subject: Water Quality at Risk: comments on proposed CAFO regulation'

October 06, 2004

Pennsylvania Department of Environmental Protection
PA

Dear ,

Subject: Comments on proposed CAFO regulation
The proposed Concentrated Animal Feeding Operation (CAFO) regulation
is seriously inadequate at minimizing nutrient pollution and
protecting water quality. Pennsylvania already has an estimated 3,903
miles of streams impaired by agricultural impacts, and this regulation
holds little potential for correcting this.
1. The proposed regulations fail to require a NPDES permit for
medium CAFOs, as required by federal regulation.
The proposed definition of CAFO in § 92.1 is legally problematic
because it fails to include certain medium CAFOs, that are required by
the federal regulations at 40 CFR § 122.23{a), (b)(2) and (b)(6) to
obtain permits. Inexplicably, while the proposed definition in § 92.1
correctly cross-references those facilities that are classified as
large CAFOs, it omits the medium-sized facilities that also must be
classified as CAFOs.
The federal rule includes specific language regarding
"discharges'" in the definition of small and medium CAFOs at
40 CFR § 122.23(b)(6)(ii). This provides an opportunity to regulate
and enforce operations currently not covered by the Nutrient
Management Act, that contribute heavy nutrient loads to the
Commonwealth's waters. This definition would include operations with
livestock in streams, stormwater flowing from manure management
facilities, and other sources of stream degradation. A definition that
includes operations with 300 to 1,000 AEUs that must have a Nutrient
Management Plan may include more operations than the definition at 40
CFR 122.23(b)(6)(ii), but not those operations with the most serious
pollution problems.
In the Chesapeake Bay watershed in Pennsylvania, agricultural
operations are the largest source of nitrogen and phosphorous
pollution. While many large confined animal operations have been
subject to CAFO permit and nutrient management planning requirements,
many medium and small size agricultural operations have operated under
the regulatory radar* In order to comply with the federal Clean Water
Act, to maintain NPDES delegation, and to take a positive step to
ensure that major sources of agricultural nutrient pollution in the
watershed are addressed, DEP must, as EPA has done, amend the
definition of CAFO to include the appropriate medium-sized animal
operations into the regulation.
2. The definition of CAFO in § 92.1 is vague and ambiguous.
In addition to not satisfying federal CWA requirements, the proposed
definition of CAFO in § 92.1 is vague and ambiguous. It is unfair to
both citizens, and the potentially regulated agriculture community,
since the regulation fails to give adequate notice to both groups of
who is covered by the regulation. This uncertainty will only lead to
litigation and the need for the paperwork, expenses, and wasted time
of regulatory revisions in the future to correct the problematic
language. Moreover, the regulation itself could be held by a court to
be violative of due process since it is void for vagueness.
3. The proposed definition of CAFO at § 92.1 irrationally excuses



unauthorized discharges from CAFO classification

The nonsensical definition includes one class of CAFOs that is:
"any agricultural operation with a discharge to surface waters
that is authorized by Department permit limits and conditions."
It excludes from CAFO classification agricultural operations that are
operating without necessary permits, or are otherwise not authorized
by the Department. Thus, an agricultural operation could refuse to
get a permit and by doing so avoid classification as a CAFO and the
regulatory requirements that come with such a classification. In
addition, the language does not specify which "Department permit
limits and conditions" would result in a classification. In sum,
the proposed language is completely irrational and must be amended to
include agricultural operations with discharges regardless of whether
they are authorized by any Department permits.
In order to eliminate irrational language, comply with the federal
rule, and clarify the proposal, DEP needs to recraft the definition of
CAFO in § 92.1 to read as follows:
CAFO—Concentrated animal feeding operation—A CAO with greater than
300 AEUs, any agricultural operation with greater than 1,000 AEUs, any
agricultural operation defined as a large CAFO under 40 CFR §
122.23{b)(4) or a medium CAFO under 40 CFR § 122.23(b)(6) (relating to
concentrated animal feeding operations (applicable to state NPDES
programs, see 123.25)), or any other agricultural operation designated
as a CAFO by the Department based on risk of pollution of surface
waters using relevant criteria such as the size, location and
management plan of the operation.
The proposed rule's calculation of Animal Equivalent Units to define
CAFOs is appropriate for Pennsylvania's mixed operations. Many
operations may not reach any of the species-specific thresholds to be
considered a CAFO, but would have more than 300 AEUs and need to be
included.
4. The Clean Streams Law must be enforced effectively.
§ 91.36 (c) should be rewritten to state: Discharge of Pollutants. It
is unlawful for agricultural operations to discharge pollutants to
waters of the Commonwealth except as allowed by regulations or a
permit administered by the Department. The Department SHALL take an
enforcement action against any agricultural operation in violation of
this requirement. In addition, when an agricultural operation is found
to be in violation of the Clean Streams Law, 35 P.S. § 691.1 et seq.,
the Department SHALL require the agricultural operation to develop and
implement a nutrient management plan under Chapter 83, Subchapter D,
for abatement or prevention of the pollution.
5. The provisions relating to buffers and setbacks are vague.
The requirement for a 100-foot year round setback (or 35-foot
vegetative buffer) from streams and other water bodies for land
application of manure is a giant step in the right direction. However,
a 50-foot buffer would capture much more pollution before it enters
our streams and downstream waters. The language requiring
"appropriate vegetated buffers and setbacks," is vague. The
Pennsylvania Technical Guide standards for Riparian Forest Buffers
(391) and Riparian Herbaceous Cover (390) would provide helpful
guidance on how these buffers may be designed to capture pollution and
protect water quality.
Thank you very much, and I look forward to a strengthened regulation
and improved water quality.

Sincerely,

Mr. James Chandler
18 White Oak Dr
West Grove, PA 19390-9176



Original: 2412

Hughes, Marjorie

From: Nancy Peckinpaugh [nlpeckinpaugh@cs.com]
Sent: Wednesday, October 06,2004 4:23 PM
To: RegComments@state.paus
Subject: Water Quality at Risk: comments on proposed CAFO regulation

October 06, 2004

Pennsylvania Department of Environmental Protection
PA

Dear ,

Subject: Comments on proposed CAFO regulation
The proposed Concentrated Animal Feeding Operation (CAFO) regulation
is seriously inadequate at minimizing nutrient pollution and
protecting water quality. Pennsylvania already has an estimated 3,903
miles of streams impaired by agricultural impacts, and this regulation
holds little potential for correcting this.
1. The proposed regulations fail to require a NPDES permit for
medium CAFOs, as required by federal regulation.
The proposed definition of CAFO in § 92.1 is legally problematic
because it fails to include certain medium CAFOs, that are required by
the federal regulations at 40 CFR § 122.23(a), (b)(2) and (b) (6) to
obtain permits. Inexplicably, while the proposed definition in § 92.1
correctly cross-references those facilities that are classified as
large CAFOs, it omits the medium-sized facilities that also must be
classified as CAFOs.
The federal rule includes specific language regarding
"discharges" in the definition of small and medium CAFOs at
40 CFR § 122.23(b) (6) (ii). This provides an opportunity to regulate
and enforce operations currently not covered by the Nutrient
Management Act, that contribute heavy nutrient loads to the
Commonwealth's waters. This definition would include operations with
livestock in streams, stormwater flowing from manure management
facilities, and other sources of stream degradation. A definition that
includes operations with 300 to 1,000 AEUs that must have a Nutrient
Management Plan may include more operations than the definition at 40
CFR 122.23(b)(6)(ii), but not those operations with the most serious
pollution problems.
In the Chesapeake Bay watershed in Pennsylvania, agricultural
operations are the largest source of nitrogen and phosphorous
pollution. While many large confined animal operations have been
subject to CAFO permit and nutrient management planning requirements,
many medium and small size agricultural operations have operated under
the regulatory radar. In order to comply with the federal Clean Water
Act, to maintain NPDES delegation, and to take a positive step to
ensure that major sources of agricultural nutrient pollution in the
watershed are addressed, DEP must, as EPA has done, amend the
definition of CAFO to include the appropriate medium-sized animal
operations into the regulation.
2. The definition of CAFO in § 92.1 is vague and ambiguous.
In addition to not satisfying federal CWA requirements, the proposed
definition of CAFO in § 92.1 is vague and ambiguous. It is unfair to
both citizens, and the potentially regulated agriculture community,
since the regulation fails to give adequate notice to both groups of
who is covered by the regulation. This uncertainty will only lead to
litigation and the need for the paperwork, expenses, and wasted time
of regulatory revisions in the future to correct the problematic
language. Moreover, the regulation itself could be held by a court to
be violative of due process since it is void for vagueness.
3. The proposed definition of CAFO at § 92.1 irrationally excuses



unauthorized discharges from CAFO classification

The nonsensical definition includes one class of CAFOs that is:
"any agricultural operation with a discharge to surface waters
that is authorized by Department permit limits and conditions."
It excludes from CAFO classification agricultural operations that are
operating without necessary permits, or are otherwise not authorized
by the Department. Thus, an agricultural operation could refuse to
get a permit and by doing so avoid classification as a CAFO and the
regulatory requirements that come with such a classification. In
addition, the language does not specify which "Department permit
limits and conditions" would result in a classification. In sum,
the proposed language is completely irrational and must be amended to
include agricultural operations with discharges regardless of whether
they are authorized by any Department permits.
In order to eliminate irrational language, comply with the federal
rule, and clarify the proposal, DEP needs to recraft the definition of
CAFO in § 92.1 to read as follows:
CAFO—Concentrated animal feeding operation—A CAO with greater than
300 AEUs, any agricultural operation with greater than 1,000 AEUs, any
agricultural operation defined as a large CAFO under 40 CFR §
122.23(b)(4) or a medium CAFO under 40 CFR § 122.23(b)(6) (relating to
concentrated animal feeding operations (applicable to state NPDES
programs, see 123.25)), or any other agricultural operation designated
as a CAFO by the Department based on risk of pollution of surface
waters using relevant criteria such as the size, location and
management plan of the operation.
The proposed rule's calculation of Animal Equivalent Units to define
CAFOs is appropriate for Pennsylvania's mixed operations. Many
operations may not reach any of the species-specific thresholds to be
considered a CAFO, but would have more than 300 AEUs and need to be
included.
4. The Clean Streams Law must be enforced effectively.
§ 91.36 (c) should be rewritten to state: Discharge of Pollutants, It
is unlawful for agricultural operations to discharge pollutants to
waters of the Commonwealth except as allowed by regulations or a
permit administered by the Department. The Department SHALL take an
enforcement action against any agricultural operation in violation of
this requirement. In addition, when an agricultural operation is found
to be in violation of the Clean Streams Law, 35 P.S. § 691.1 et seq.,
the Department SHALL require the agricultural operation to develop and
implement a nutrient management plan under Chapter 83, Subchapter D,
for abatement or prevention of the pollution.
5. The provisions relating to buffers and setbacks are vague.
The requirement for a 100-foot year round setback (or 35-foot
vegetative buffer) from streams and other water bodies for land
application of manure is a giant step in the right direction. However,
a 50-foot buffer would capture much more pollution before it enters
our streams and downstream waters. The language requiring
"appropriate vegetated buffers and setbacks," is vague. The
Pennsylvania Technical Guide standards for Riparian Forest Buffers
(391) and Riparian Herbaceous Cover (390) would provide helpful
guidance on how these buffers may be designed to capture pollution and
protect water quality.
Thank you very much, and I look forward to a strengthened regulation
and improved water quality.

Sincerely,

Nancy Peckinpaugh
11 Spring Meadow Dr
Downingtown, PA 19335-1340



Original: 2412

Hughes, Marjorie

From: Dustin Drew [ded03@hotmail.com]
Sent: Wednesday, October 06,2004 5:01 PM , . .
To: RegComments@state.pa.us j » • ^
Subject: Water Quality at Risk: comments on proposed CAFO regulation

October 06, 2004

Pennsylvania Department of Environmental Protection
PA

Dear ,

Subject: Comments on proposed CAFO regulation
The proposed Concentrated Animal Feeding Operation (CAFO) regulation
is seriously inadequate at minimizing nutrient pollution and
protecting water quality. Pennsylvania already has an estimated 3,903
miles of streams impaired by agricultural impacts, and this regulation
holds little potential for correcting this.
1. The proposed regulations fail to require a NPDES permit for
medium CAFOs, as required by federal regulation.
The proposed definition of CAFO in § 92.1 is legally problematic
because it fails to include certain medium CAFOs, that are required by
the federal regulations at 40 CFR § 122.23(a), (b)(2) and (b)(6) to
obtain permits. Inexplicably, while the proposed definition in § 92.1
correctly cross-references those facilities that are classified as
large CAFOs, it omits the medium-sized facilities that also must be
classified as CAFOs.
The federal rule includes specific language regarding
"discharges" in the definition of small and medium CAFOs at
40 CFR § 122.23(b)(6)(ii). This provides an opportunity to regulate
and enforce operations currently not covered by the Nutrient
Management Act, that contribute heavy nutrient loads to the
Commonwealth's waters. This definition would include operations with
livestock in streams, stormwater flowing from manure management
facilities, and other sources of stream degradation. A definition that
includes operations with 300 to 1,000 AEUs that must have a Nutrient
Management Plan may include more operations than the definition at 40
CFR 122.23{b)(6)(ii), but not those operations with the most serious
pollution problems.
In the Chesapeake Bay watershed in Pennsylvania, agricultural
operations are the largest source of nitrogen and phosphorous
pollution. While many large confined animal operations have been
subject to CAFO permit and nutrient management planning requirements,
many medium and small size agricultural operations have operated under
the regulatory radar. In order to comply with the federal Clean Water
Act, to maintain NPDES delegation, and to take a positive step to
ensure that major sources of agricultural nutrient pollution in the
watershed are addressed, DEP must, as EPA has done, amend the
definition of CAFO to include the appropriate medium-sized animal
operations into the regulation.
2. The definition of CAFO in § 92.1 is vague and ambiguous.
In addition to not satisfying federal CWA requirements, the proposed
definition of CAFO in § 92.1 is vague and ambiguous. It is unfair to
both citizens, and the potentially regulated agriculture community,
since the regulation fails to give adequate notice to both groups of
who is covered by the regulation. This uncertainty will only lead to
litigation and the need for the paperwork, expenses, and wasted time
of regulatory revisions in the future to correct the problematic
language. Moreover, the regulation itself could be held by a court to
be violative of due process since it is void for vagueness.
3. The proposed definition of CAFO at § 92.1 irrationally excuses

©



unauthorized discharges from CAFO classification

The nonsensical definition includes one class of CAFOs that is:
"any agricultural operation with a discharge to surface waters
that is authorized by Department permit limits and conditions."
It excludes from CAFO classification agricultural operations that are
operating without necessary permits, or are otherwise not authorized
by the Department. Thus, an agricultural operation could refuse to
get a permit and by doing so avoid classification as a CAFO and the
regulatory requirements that come with such a classification. In
addition, the language does not specify which "Department permit
limits and conditions" would result in a classification. In sum,
the proposed language is completely irrational and must be amended to
include agricultural operations with discharges regardless of whether
they are authorized by any Department permits.
In order to eliminate irrational language, comply with the federal
rule, and clarify the proposal, DEP needs to recraft the definition of
CAFO in § 92.1 to read as follows;
CAFO—Concentrated animal feeding operation—A CAO with greater than
300 AEUs, any agricultural operation with greater than 1,000 AEUs, any
agricultural operation defined as a large CAFO under 40 CFR §
122.23(b)(4) or a medium CAFO under 40 CFR § 122.23(b)(6) (relating to
concentrated animal feeding operations (applicable to state NPDES
programs, see 123.25)), or any other agricultural operation designated
as a CAFO by the Department based on risk of pollution of surface
waters using relevant criteria such as the size, location and
management plan of the operation.
The proposed rule's calculation of Animal Equivalent Units to define
CAFOs is appropriate for Pennsylvania's mixed operations. Many
operations may not reach any of the species-specific thresholds to be
considered a CAFO, but would have more than 300 AEUs and need to be
included.
4. The Clean Streams Law must be enforced effectively.
§ 91.36 (c) should be rewritten to state: Discharge of Pollutants. It
is unlawful for agricultural operations to discharge pollutants to
waters of the Commonwealth except as allowed by regulations or a
permit administered by the Department. The Department SHALL take an
enforcement action against any agricultural operation in violation of
this requirement. In addition, when an agricultural operation is found
to be in violation of the Clean Streams Law, 35 P.S. § 691.1 et seq.,
the Department SHALL require the agricultural operation to develop and
implement a nutrient management plan under Chapter 83, Subchapter D,
for abatement or prevention of the pollution.
5. The provisions relating to buffers and setbacks are vague.
The requirement for a 100-foot year round setback (or 35-foot
vegetative buffer) from streams and other water bodies for land
application of manure is a giant step in the right direction. However,
a 50-foot buffer would capture much more pollution before it enters
our streams and downstream waters. The language requiring
"appropriate vegetated buffers and setbacks," is vague. The
Pennsylvania Technical Guide standards for Riparian Forest Buffers
(391) and Riparian Herbaceous Cover (390) would provide helpful
guidance on how these buffers may be designed to capture pollution and.
protect water quality.
Thank you very much, and I look forward to a strengthened regulation
and improved water quality.

Sincerely,

Dustin Drew
198 Pleasant Valley Rd
Portersville, PA 16051-2016



Original: 2412 ( \ C^

Hughes, Marjorie

From: Dorothy Lucas [dzl1@aol.com]
Sent: Wednesday, October 06,2004 5:41 PM . , r _
To: RegComments@state.pa.us » ! C , \
Subject: Water Quality at Risk: comments on proposed CAFO regulation

October 06, 2004

Pennsylvania Department of Environmental Protection
PA

Dear ,

Subject: Comments on proposed CAFO regulation
I urge you to favorably consider the following recommendations for
the CAFO regulations. It is very important that Pennsylvania be a
leader in doing everything possible to restore the health of the
Chesapeake Bay.
1. The proposed regulations fail to require a NPDES permit for
medium CAFOs, as required by federal regulation.
The proposed definition of CAFO in § 92.1 is legally problematic
because it fails to include certain medium CAFOs, that are required by
the federal regulations at 40 CFR § 122.23(a), (b)(2) and (b)(6) to
obtain permits. Inexplicably, while the proposed definition in § 92.1
correctly cross-references those facilities that are classified as
large CAFOs, it omits the medium-sized facilities that also must be
classified as CAFOs.
The federal rule includes specific language regarding
"discharges" in the definition of small and medium CAFOs at
40 CFR § 122.23(b) (6) (ii). This provides an opportunity to regulate
and enforce operations currently not covered by the Nutrient
Management Act, that contribute heavy nutrient loads to the
Commonwealth's waters. This definition would include operations with
livestock in streams, stormwater flowing from manure management
facilities, and other sources of stream degradation. A definition that
includes operations with 300 to 1,000 AEUs that must have a Nutrient
Management Plan may include more operations than the definition at 40
CFR 122.23(b)(6)(ii), but not those operations with the most serious
pollution problems.
In the Chesapeake Bay watershed in Pennsylvania, agricultural
operations are the largest source of nitrogen and phosphorous
pollution. While many large confined animal operations have been
subject to CAFO permit and nutrient management planning requirements,
many medium and small size agricultural operations have operated under
the regulatory radar. In order to comply with the federal Clean Water
Act, to maintain NPDES delegation, and to take a positive step to
ensure that major sources of agricultural nutrient pollution in the
watershed are addressed, DEP must, as EPA has done, amend the
definition of CAFO to include the appropriate medium-sized animal
operations into the regulation.
2. The definition of CAFO in § 92.1 is vague and ambiguous.
In addition to not satisfying federal CWA requirements, the proposed
definition of CAFO in § 92.1 is vague and ambiguous. It is unfair to
both citizens, and the potentially regulated agriculture community,
since the regulation fails to give adequate notice to both groups of
who is covered by the regulation. This uncertainty will only lead to
litigation and the need for the paperwork, expenses, and wasted time
of regulatory revisions in the future to correct the problematic
language. Moreover, the regulation itself could be held by a court to
be violative of due process since it is void for vagueness.
3. The proposed definition of CAFO at § 92.1 irrationally excuses
unauthorized discharges from CAFO classification



The nonsensical definition includes one class of CAFOs that is:
"any agricultural operation with a discharge to surface waters
that is authorized by Department permit limits and conditions."
It excludes from CAFO classification agricultural operations that are
operating without necessary permits, or are otherwise not authorized
by the Department. Thus, an agricultural operation could refuse to
get a permit and by doing so avoid classification as a CAFO and the
regulatory requirements that come with such a classification. In
addition, the language does not specify which "Department permit
limits and conditions" would result in a classification. In sum,
the proposed language is completely irrational and must be amended to
include agricultural operations with discharges regardless of whether
they are authorized by any Department permits.
In order to eliminate irrational language, comply with the federal
rule, and clarify the proposal, DEP needs to recraft the definition of
CAFO in § 92.1 to read as follows:
CAFO—Concentrated animal feeding operation—A CAO with greater than
300 AEUs, any agricultural operation with greater than 1,000 AEUs, any
agricultural operation defined as a large CAFO under 40 CFR §
122.23(b)(4) or a medium CAFO under 40 CFR § 122.23(b)(6) (relating to
concentrated animal feeding operations (applicable to state NPDES
programs, see 123.25)), or any other agricultural operation designated
as a CAFO by the Department based on risk of pollution of surface
waters using relevant criteria such as the size, location and
management plan of the operation.
The proposed rule's calculation of Animal Equivalent Units to define
CAFOs is appropriate for Pennsylvania's mixed operations. Many
operations may not reach any of the species-specific thresholds to be
considered a CAFO, but would have more than 300 AEUs and need to be
included.
4. The Clean Streams Law must be enforced effectively.
§ 91.36 (c) should be rewritten to state: Discharge of Pollutants. It
is unlawful for agricultural operations to discharge pollutants to
waters of the Commonwealth except as allowed by regulations or a
permit administered by the Department. The Department SHALL take an
enforcement action against any agricultural operation in violation of
this requirement. In addition, when an agricultural operation is found
to be in violation of the Clean Streams Law, 35 P.S. § 691.1 et seq.,
the Department SHALL require the agricultural operation to develop and
implement a nutrient management plan under Chapter 83, Subchapter D,
for abatement or prevention of the pollution.
5. The provisions relating to buffers and setbacks are vague.
The requirement for a 100-foot year round setback (or 35-foot
vegetative buffer) from streams and other water bodies for land
application of manure is a giant step in the right direction. However,
a 50-foot buffer would capture much more pollution before it enters
our streams and downstream waters. The language requiring
"appropriate vegetated buffers and setbacks," is vague. The
Pennsylvania Technical Guide standards for Riparian Forest Buffers
(391) and Riparian Herbaceous Cover (390) would provide helpful
guidance on how these buffers may be designed to capture pollution and
protect water quality.
Thank you very much, and I look forward to a strengthened regulation
and improved water quality.

Sincerely,

Dorothy Lucas
38 Devyn Dr
Chester Springs, PA 19425-2219



Original: 2412

Hughes, Marjorie

From: brenda emerich [bemerich@comcast.net]
Sent: Wednesday, October 06, 2004 5:46 PM
To: RegComments@state.pa.us r "/'
Subject: Water Quality at Risk: comments on proposed CAFO regulation

October 06f 2004

Pennsylvania Department of Environmental Protection
PA

Dear ,

Subject: Comments on proposed CAFO regulation
The proposed Concentrated Animal Feeding Operation (CAFO) regulation
is seriously inadequate at minimizing nutrient pollution and
protecting water quality. Pennsylvania already has an estimated 3,903
miles of streams impaired by agricultural impacts, and this regulation
holds little potential for correcting this.
1. The proposed regulations fail to require a NPDES permit for
medium CAFOs, as required by federal regulation.
The proposed definition of CAFO in § 92.1 is legally problematic
because it fails to include certain medium CAFOs, that are required by
the federal regulations at 40 CFR § 122.23(a), (b)(2) and (b)(6) to
obtain permits. Inexplicably, while the proposed definition in § 92.1
correctly cross-references those facilities that are classified as
large CAFOs, it omits the medium-sized facilities that also must be
classified as CAFOs.
The federal rule includes specific language regarding
"discharges" in the definition of small and medium CAFOs at
40 CFR § 122.23(b) (6) (ii). This provides an opportunity to regulate
and enforce operations currently not covered by the Nutrient
Management Act, that contribute heavy nutrient loads to the
Commonwealth's waters. This definition would include operations with
livestock in streams, stormwater flowing from manure management
facilities, and other sources of stream degradation. A definition that
includes operations with 300 to 1,000 AEUs that must have a Nutrient
Management Plan may include more operations than the definition at 40
CFR 122.23(b)(6)(ii), but not those operations with the most serious
pollution problems.
In the Chesapeake Bay watershed in Pennsylvania, agricultural
operations are the largest source of nitrogen and phosphorous
pollution. While many large confined animal operations have been
subject to CAFO permit and nutrient management planning requirements,
many medium and small size agricultural operations have operated under
the regulatory radar. In order to comply with the federal Clean Water
Act, to maintain NPDES delegation, and to take a positive step to
ensure that major sources of agricultural nutrient pollution in the
watershed are addressed, DEP must, as EPA has done, amend the
definition of CAFO to include the appropriate medium-sized animal
operations into the regulation.
2. The definition of CAFO in § 92.1 is vague and ambiguous.
In addition to not satisfying federal CWA requirements, the proposed
definition of CAFO in § 92.1 is vague and ambiguous. It is unfair to
both citizens, and the potentially regulated agriculture community,
since the regulation fails to give adequate notice to both groups of
who is covered by the regulation. This uncertainty will only lead to
litigation and the need for the paperwork, expenses, and wasted time
of regulatory revisions in the future to correct the problematic
language. Moreover, the regulation itself could be held by a court to
be violative of due process since it is void for vagueness.
3. The proposed definition of CAFO at § 92.1 irrationally excuses



unauthorized discharges from CAFO classification

The nonsensical definition includes one class of CAFOs that is:
"any agricultural operation with a discharge to surface waters
that is authorized by Department permit limits and conditions."
It excludes from CAFO classification agricultural operations that are
operating without necessary permits, or are otherwise not authorized
by the Department. Thus, an agricultural operation could refuse to
get a permit and by doing so avoid classification as a CAFO and the
regulatory requirements that come with such a classification. In
addition, the language does not specify which "Department permit
limits and conditions" would result in a classification. In sum,
the proposed language is completely irrational and must be amended to
include agricultural operations with discharges regardless of whether
they are authorized by any Department permits.
In order to eliminate irrational language, comply with the federal
rule, and clarify the proposal, DEP needs to recraft the definition of
CAFO in § 92.1 to read as follows:
CAFO—Concentrated animal feeding operation—A CAO with greater than
300 AEUs, any agricultural operation with greater than 1,000 AEUs, any
agricultural operation defined as a large CAFO under 40 CFR §
122.23(b)(4) or a medium CAFO under 40 CFR § 122.23(b)(6) (relating to
concentrated animal feeding operations (applicable to state NPDES
programs, see 123.25)), or any other agricultural operation designated
as a CAFO by the Department based on risk of pollution of surface
waters using relevant criteria such as the size, location and
management plan of the operation.
The proposed rule's calculation of Animal Equivalent Units to define
CAFOs is appropriate for Pennsylvania's mixed operations. Many
operations may not reach any of the species-specific thresholds to be
considered a CAFO, but would have more than 300 AEUs and need to be
included.
4. The Clean Streams Law must be enforced effectively.
§ 91.36 (c) should be rewritten to state: Discharge of Pollutants. It
is unlawful for agricultural operations to discharge pollutants to
waters of the Commonwealth except as allowed by regulations or a
permit administered by the Department. The Department SHALL take an
enforcement action against any agricultural operation in violation of
this requirement. In addition, when an agricultural operation is found
to be in violation of the Clean Streams Law, 35 P.S. § 691.1 et seq.,
the Department SHALL require the agricultural operation to develop and
implement a nutrient management plan under Chapter 83, Subchapter D,
for abatement or prevention of the pollution.
5. The provisions relating to buffers and setbacks are vague.
The requirement for a 100-foot year round setback (cr 35-foot
vegetative buffer) from streams and other water bodies for land
application of manure is a giant step in the right direction. However,
a 50-foot buffer would capture much more pollution before it enters
our streams and downstream waters. The language requiring
"appropriate vegetated buffers and setbacks," is vague. The
Pennsylvania Technical Guide standards for Riparian Forest Buffers
(391) and Riparian Herbaceous Cover (390) would provide helpful
guidance on how these buffers may be designed to capture pollution and
protect water quality.
Thank you very much, and I look forward to a strengthened regulation
and improved water quality.

Sincerely,

Mrs. brenda emerich
2108 Frush Valley Rd
Temple, PA 19560-9780



Original: 2412

Hughes, Marjorle

From:
Sent:
To:
Subject:

Michael Schmotzer [t1gger2@earthlink.net]
Wednesday, October 06,2004 5:31 PM
RegComments@state.pa.us
Water Quality at Risk: comments on proposed CAFO regulation

October 06, 2004

Pennsylvania Department of Environmental Protection
PA

Dear ,

Subject: Comments on proposed CAFO regulation
The proposed Concentrated Animal Feeding Operation (CAFO) regulation
is seriously inadequate at minimizing nutrient pollution and
protecting water quality. Pennsylvania already has an estimated 3,903
miles of streams impaired by agricultural impacts, and this regulation
holds little potential for correcting this.
1. The proposed regulations fail to require a NPDES permit for
medium CAFOs, as required by federal regulation.
The proposed definition of CAFO in § 92.1 is legally problematic
because it fails to include certain medium CAFOs, that are required by
the federal regulations at 40 CFR § 122.23(a), (b)(2) and (b)(6) to
obtain permits. Inexplicably, while the proposed definition in § 92,1
correctly cross-references those facilities that are classified as
large CAFOs, it omits the medium-sized facilities that also must be
classified as CAFOs.
The federal rule includes specific language regarding
"discharges" in the definition of small and medium CAFOs at
40 CFR § 122.23(b)(6)(ii). This provides an opportunity to regulate
and enforce operations currently not covered by the Nutrient
Management Act, that contribute heavy nutrient loads to the
Commonwealth's waters. This definition would include operations with
livestock in streams, stormwater flowing from manure management
facilities, and other sources of stream degradation. A definition that
includes operations with 300 to 1,000 AEUs that must have a Nutrient
Management Plan may include more operations than the definition at 4 0
CFR 122.23(b)(6)(ii), but not those operations with the most serious
pollution problems.
In the Chesapeake Bay watershed in Pennsylvania, agricultural
operations are the largest source of nitrogen and phosphorous
pollution. While many large confined animal operations have been
subject to CAFO permit and nutrient management planning requirements,
many medium and small size agricultural operations have operated under
the regulatory radar. In order to comply with the federal Clean Water
Act, to maintain NPDES delegation, and to take a positive step to
ensure that major sources of agricultural nutrient pollution in the
watershed are addressed, DEP must, as EPA has done, amend the
definition of CAFO to include the appropriate medium-sized animal
operations into the regulation.
2. The definition of CAFO in § 92.1 is vague and ambiguous.
In addition to not satisfying federal CWA requirements, the proposed
definition of CAFO in § 92.1 is vague and ambiguous. It is unfair to
both citizens, and the potentially regulated agriculture community,
since the regulation fails to give adequate notice to both groups of
who is covered by the regulation. This uncertainty will only lead to
litigation and the need for the paperwork, expenses, and wasted time
of regulatory revisions in the future to correct the problematic
language. Moreover, the regulation itself could be held by a court to
be violative of due process since it is void for vagueness.
3. The proposed definition of CAFO at § 92.1 irrationally excuses



unauthorized discharges from CAFO classification

The nonsensical definition includes one class of CAFOs that is:
"any agricultural operation with a discharge to surface waters
that is authorized by Department permit limits and conditions."
It excludes from CAFO classification agricultural operations that are
operating without necessary permits, or are otherwise not authorized
by the Department. Thus, an agricultural operation could refuse to
get a permit and by doing so avoid classification as a CAFO and the
regulatory requirements that come with such a classification. In
addition, the language does not specify which "Department permit
limits and conditions" would result in a classification. In sum,
the proposed language is completely irrational and must be amended to
include agricultural operations with discharges regardless of whether
they are authorized by any Department permits.
In order to eliminate irrational language, comply with the federal
rule, and clarify the proposal, DEP needs to recraft the definition of
CAFO in § 92.1 to read as follows:
CAFO—Concentrated animal feeding operation—A CAO with greater than
300 AEUs, any agricultural operation with greater than 1,000 AEUs, any
agricultural operation defined as a large CAFO under 40 CFR §
122.23 (b) (4) or a medium CAFO under 40 CFR § 122.23(b) (6) (relating to
concentrated animal feeding operations (applicable to state NPDES
programs, see 123.25)), or any other agricultural operation designated
as a CAFO by the Department based on risk of pollution of surface
waters using relevant criteria such as the size, location and
management plan of the operation.
The proposed rule's calculation of Animal Equivalent Units to define
CAFOs is appropriate for Pennsylvania's mixed operations. Many
operations may not reach any of the species-specific thresholds to be
considered a CAFO, but would have more than 300 AEUs and need to be
included.
4. The Clean Streams Law must be enforced effectively.
§ 91.36 (c) should be rewritten to state: Discharge of Pollutants. It
is unlawful for agricultural operations to discharge pollutants to
waters of the Commonwealth except as allowed by regulations or a
permit administered by the Department. The Department SHALL take an
enforcement action against any agricultural operation in violation of
this requirement. In addition, when an agricultural operation is found
to be in violation of the Clean Streams Law, 35 P.S. § 691.1 et seq.,
the Department SHALL require the agricultural operation to develop and
implement a nutrient management plan under Chapter 83, Subchapter D,
for abatement or prevention of the pollution.
5. The provisions relating to buffers and setbacks are vague.
The requirement for a 100-foot year round setback (or 35-foot
vegetative buffer) from streams and other water bodies for land
application of manure is a giant step in the right direction. However,
a 50-foot buffer would capture much more pollution before it enters
our streams and downstream waters. The language requiring
"appropriate vegetated buffers and setbacks," is vague. The
Pennsylvania Technical Guide standards for Riparian Forest Buffers
(391) and Riparian Herbaceous Cover (390) would provide helpful
guidance on how these buffers may be designed to capture pollution and
protect water quality.
Thank you very much, and I look forward to a strengthened regulation
and improved water quality.

Sincerely,

Mr. Michael Schmotzer
751 Hillcrest Rd
York, PA 17403-4111



Original: 2412

Hughes, Marjorie

From: H. Jean Sinai nndianabat@hotmail.com]
Sent: Wednesday, October 06,2004 6:02 PM
To: RegComments@state.pa.us
Subject: Water Quality at Risk: comments on proposed CAFO regulation

October 06, 2004

Pennsylvania Department of Environmental Protection
PA

Dear ,

Subject: Comments on proposed CAFO regulation
The proposed Concentrated Animal Feeding Operation (CAFO) regulation
is seriously inadequate at minimizing nutrient pollution and
protecting water quality, Pennsylvania already has an estimated 3,903
miles of streams impaired by agricultural impacts, and this regulation
holds little potential for correcting this.
1. The proposed regulations fail to require a NPDES permit for
medium CAFOs, as required by federal regulation.
The proposed definition of CAFO in § 92,1 is legally problematic
because it fails to include certain medium CAFOs, that are required by
the federal regulations at 40 CFR § 122.23{a), (b)(2) and (b)(6) to
obtain permits. Inexplicably, while the proposed definition in § 92.1
correctly cross-references those facilities that are classified as
large CAFOs, it omits the medium-sized facilities that also must be
classified as CAFOs.
The federal rule includes specific language regarding
"discharges" in the definition of small and medium CAFOs at
40 CFR § 122.23(b)(6)(ii). This provides an opportunity to regulate
and enforce operations currently not covered by the Nutrient
Management Act, that contribute heavy nutrient loads to the
Commonwealth's waters. This definition would include operations with
livestock in streams, stormwater flowing from manure management
facilities, and other sources of stream degradation. A definition that
includes operations with 300 to 1,000 AEUs that must have a Nutrient
Management Plan may include more operations than the definition at 40
CFR 122,23(b)(6)(ii), but not those operations with the most serious
pollution problems.
In the Chesapeake Bay watershed in Pennsylvania, agricultural
operations are the largest source of nitrogen, and phosphorous
pollution. While many large confined animal operations have been
subject to CAFO permit and nutrient management planning requirements,
many medium and small size agricultural operations have operated under
the regulatory radar. In order to comply with the federal Clean Water
Act, to maintain NPDES delegation, and to take a positive step to
ensure that major sources of agricultural nutrient pollution in the
watershed are addressed, DEP must, as EPA has done, amend the
definition of CAFO to include the appropriate medium-sized animal
operations into the regulation.
2. The definition of CAFO in § 92.1 is vague and ambiguous.
In addition to not satisfying federal CWA requirements, the proposed
definition of CAFO in § 92.1 is vague and ambiguous. It is unfair to
both citizens, and the potentially regulated agriculture community,
since the regulation fails to give adequate notice to both groups of
who is covered by the regulation. This uncertainty will only lead to
litigation and the need for the paperwork, expenses, and wasted time
of regulatory revisions in the future to correct the problematic
language. Moreover, the regulation itself could be held by a court to
be violative of due process since it is void for vagueness.
3. The proposed definition of CAFO at § 92.1 irrationally excuses



unauthorized discharges from CAFO classification

The nonsensical definition includes one class of CAFOs that is:
"any agricultural operation with a discharge to surface waters
that is authorized by Department permit limits and conditions."
It excludes from CAFO classification agricultural operations that are
operating without necessary permits, or are otherwise not authorized
by the Department. Thus, an agricultural operation could refuse to
get a permit and by doing so avoid classification as a CAFO and the
regulatory requirements that come with such a classification. In
addition, the language does not specify which "Department permit
limits and conditions" would result in a classification. In sum,
the proposed language is completely irrational and must be amended to
include agricultural operations with discharges regardless of whether
they are authorized by any Department permits.
In order to eliminate irrational language, comply with the federal
rule, and clarify the proposal, DEP needs to recraft the definition of
CAFO in § 92.1 to read as follows:
CAFO—Concentrated animal feeding operation—A CAO with greater than
300 AEUs, any agricultural operation with greater than 1,000 AEUs, any
agricultural operation defined as a large CAFO under 40 CFR §
122.23(b)(4) or a medium CAFO under 40 CFR § 122.23(b)(6) (relating to
concentrated animal feeding operations (applicable to state NPDES
programs, see 123.25)), or any other agricultural operation designated
as a CAFO by the Department based on risk of pollution of surface
waters using relevant criteria such as the size, location and
management plan of the operation.
The proposed rule's calculation of Animal Equivalent Units to define
CAFOs is appropriate for Pennsylvania's mixed operations. Many
operations may not reach any of the species-specific thresholds to be
considered a CAFO, but would have more than 300 AEUs and need to be
included.
4. The Clean Streams Law must be enforced effectively.
§ 91.36 (c) should be rewritten to state: Discharge of Pollutants. It
is unlawful for agricultural operations to discharge pollutants to
waters of the Commonwealth except as allowed by regulations or a
permit administered by the Department. The Department SHALL take an
enforcement action against any agricultural operation in violation of
this requirement. In addition, when an agricultural operation is found
to be in violation of the Clean Streams Law, 35 P.S. § 691.1 et seq.,
the Department SHALL require the agricultural operation to develop and
implement a nutrient management plan under Chapter 83, Subchapter D,
for abatement or prevention of the pollution.
5. The provisions relating to buffers and setbacks are vague.
The requirement for a 100-foot year round setback (or 35-foot
vegetative buffer) from streams and other water bodies for land
application of manure is a giant step in the right direction. However,
a 50-foot buffer would capture much more pollution before it enters
our streams and downstream waters. The language requiring
"appropriate vegetated buffers and setbacks," is vague. The
Pennsylvania Technical Guide standards for Riparian Forest Buffers
(391) and Riparian Herbaceous Cover (390) would provide helpful
guidance on how these buffers may be designed to capture pollution and
protect water quality.
Thank you very much, and I look forward to a strengthened regulation
and improved water quality.

Sincerely,

Mrs. H. Jean Sinai
PO Box 282
Martinsburg, PA 16662-0282



Original: 2412 / , /
So

Hughes, Marjorie

From: Jay Eaton [nevermore38@juno.com]
Sent: Wednesday, October 06,2004 7:04 PM
To: RegComments@state.pa.us
Subject: Water Quality at Risk: comments on proposed CAFO regulation

October 06, 2004

Pennsylvania Department of Environmental Protection
PA

Dear ,

Subject: Comments on proposed CAFO regulation
The proposed Concentrated Animal Feeding Operation (CAFO) regulation
is seriously inadequate at minimizing nutrient pollution and
protecting water quality. Pennsylvania already has an estimated 3,903
miles of streams impaired by agricultural impacts, and this regulation
holds little potential for correcting this.
1. The proposed regulations fail to require a NPDES permit for
medium CAFOs, as required by federal regulation.
The proposed definition of CAFO in § 92.1 is legally problematic
because it fails to include certain medium CAFOs, that are required by
the federal regulations at 40 CFR § 122.23(a), (b)(2) and (b)(6) to
obtain permits. Inexplicably, while the proposed definition in § 92.1
correctly cross-references those facilities that are classified as
large CAFOs, it omits the medium-sized facilities that also must be
classified as CAFOs.
The federal rule includes specific language regarding
"discharges" in the definition of small and medium CAFOs at
40 CFR § 122.23(b) (6) (ii). This provides an opportunity to regulate
and enforce operations currently not covered by the Nutrient
Management Act, that contribute heavy nutrient loads to the
Commonwealth's waters. This definition would include operations with
livestock in streams, stormwater flowing from manure management
facilities, and other sources of stream degradation. A definition that
includes operations with 300 to 1,000 AEUs that must have a Nutrient
Management Plan may include more operations than the definition at 40
CFR 122.23(b) (6). (ii), but not those operations with the most serious
pollution problems.
In the Chesapeake Bay watershed in Pennsylvania, agricultural
operations are the largest source of nitrogen and phosphorous
pollution. While many large confined animal operations have been
subject to CAFO permit and nutrient management planning requirements,
many medium and small size agricultural operations have operated under
the regulatory radar. In order to comply with the federal Clean Water
Act, to maintain NPDES delegation, and to take a positive step to
ensure that major sources of agricultural nutrient pollution in the
watershed are addressed, DEP must, as EPA has done, amend the
definition of CAFO to include the appropriate medium-sized animal
operations into the regulation.
2. The definition of CAFO in § 92.1 is vague and ambiguous.
In addition to not satisfying federal CWA requirements, the proposed
definition of CAFO in § 92.1"is vague and ambiguous. It is unfair to
both citizens, and the potentially regulated agriculture community,
since the regulation fails to give adequate notice to both groups of
who is covered by the regulation. This uncertainty will only lead to
litigation and the need for the paperwork, expenses, and wasted time
of regulatory revisions in the future to correct the problematic
language. Moreover, the regulation itself could be held by a court to
be violative of due process since it is void for vagueness.
3. The proposed definition of CAFO at § 92.1 irrationally excuses



unauthorized discharges from CAFO classification

The nonsensical definition includes one class of CAFOs that is:
"any agricultural operation with a discharge to surface waters
that is authorized by Department permit limits and conditions.11

It excludes from CAFO classification agricultural operations that are
operating without necessary permits, or are otherwise not authorized
by the Department. Thusf an agricultural operation could refuse to
get a permit and by doing so avoid classification as a CAFO and the
regulatory requirements that come with such a classification. In
addition, the language does not specify which "Department permit
limits and conditions" would result in a classification. In sum,
the proposed language is completely irrational and must be amended to
include agricultural operations with discharges regardless of whether
they are authorized by any Department permits.
In order to eliminate irrational language, comply with the federal
rule, and clarify the proposal, DEP needs to recraft the definition of
CAFO in § 92.1 to read as follows:
CAFO—Concentrated animal feeding operation—A CAO with greater than
300 AEUs, any agricultural operation with greater than 1,000 AEUs, any
agricultural operation defined as a large CAFO under 40 CFR §
122.23(b)(4) or a medium CAFO under 40 CFR § 122.23(b)(6) (relating to
concentrated animal feeding operations (applicable to state NPDES
programs, see 123.25)), or any other agricultural operation designated
as a CAFO by the Department based on risk of pollution of surface
waters using relevant criteria such as the size, location and
management plan of the operation.
The proposed rule's calculation of Animal Equivalent Units to define
CAFOs is appropriate for Pennsylvania's mixed operations. Many
operations may not reach any of the species-specific thresholds to be
considered a CAFO, but would have more than 300 AEUs and need to be
included.
4. The Clean Streams Law must be enforced effectively.
§ 91.36 (c) should be rewritten to state: Discharge of Pollutants. It
is unlawful for agricultural operations to discharge pollutants to
waters of the Commonwealth except as allowed by regulations or a
permit administered by the Department. The Department SHALL take an
enforcement action against any agricultural operation in violation of
this requirement. In addition, when an agricultural operation is found
to be in violation of the Clean Streams Law, 35 P.S. § 691.1 et seq.,
the Department SHALL require the agricultural operation to develop and
implement a nutrient management plan under Chapter 83, Subchapter D,
for abatement or prevention of the pollution.
5. The provisions relating to buffers and setbacks are vague.
The requirement for a 100-foot year round setback (or 35-foot
vegetative buffer) from streams and other water bodies for land
application of manure is a giant step in the right direction. However,
a 50-foot buffer would capture much more pollution before it enters
our streams and downstream waters. The language requiring
"appropriate vegetated buffers and setbacks," is vague. The
Pennsylvania Technical Guide standards for Riparian Forest Buffers
(391) and Riparian Herbaceous Cover (390) would provide helpful
guidance on how these buffers may be designed to capture pollution and
protect water quality.
Thank you very much, and I look forward to a strengthened regulation
and improved water quality.

Sincerely,

Mr. Jay Eaton
138 Bethel Rd
Oxford, PA 19363-1159



Original: 2412 ( V~~)

Hughes, Marjorie

From: Shelley Wilson [elesar@nep.net]
Sent: Wednesday, October 06f 2004 8:06 PM
To: RegComments@state,pa.us
Subject: Water Quality at Risk: comments on proposed CAFO regulation

October 06, 2004

Pennsylvania Department of Environmental Protection
PA

Dear ,

Subject: Comments on proposed CAFO regulation
The proposed Concentrated Animal Feeding Operation (CAFO) regulation
is seriously inadequate at minimizing nutrient pollution and
protecting water quality. Pennsylvania already has an estimated 3,903
miles of streams impaired by agricultural impacts, and this regulation
holds little potential for correcting this.
1. The proposed regulations fail to require a NPDES permit for
medium CAFOs, as required by federal regulation.
The proposed definition of CAFO in § 92.1 is legally problematic
because it fails to include certain medium CAFOs, that are required by
the federal regulations at 40 CFR § 122.23(a), (b)(2) and (b)(6) to
obtain permits. Inexplicably, while the proposed definition in § 92.1
correctly cross-references those facilities that are classified as
large CAFOs, it omits the medium-sized facilities that also must be
classified as CAFOs.
The federal rule includes specific language regarding
"discharges" in the definition of small and medium CAFOs at
40 CFR § 122.23(b) (6) (ii) . This provides an opportunity to regulate
and enforce operations currently not covered by the Nutrient
Management Act, that contribute heavy nutrient loads to the
Commonwealth's waters. This definition would include operations with
livestock in streams, stormwater flowing from manure management
facilities, and other sources of stream degradation. A definition that
includes operations with 300 to 1,000 AEUs that must have a Nutrient
Management Plan may include more operations than the definition at 40
CFR 122,23(b)(6)(ii), but not those operations with the most serious
pollution problems.
In the Chesapeake Bay watershed in Pennsylvania, agricultural
operations are the largest source of nitrogen and phosphorous
pollution. While many large confined animal operations have been
subject to CAFO permit and nutrient management planning requirements,
many medium and small size agricultural operations have operated under
the regulatory radar. In order to comply with the federal Clean Water
Act, to maintain NPDES delegation, and to take a positive step to
ensure that major sources of agricultural nutrient pollution in the
watershed are addressed, DEP must, as EPA has done, amend the
definition of CAFO to include the appropriate medium-sized animal
operations into the regulation.
2. The definition of CAFO in § 92.1 is vague and ambiguous.
In addition to not satisfying federal CWA requirements, the proposed
definition of CAFO in § 92.1 is vague and ambiguous. It is unfair to
both citizens, and the potentially regulated agriculture community,
since the regulation fails to give adequate notice to both groups of
who is covered by the regulation. This uncertainty will only lead to
litigation and the need for the paperwork, expenses, and wasted time
of regulatory revisions in the future to correct the problematic
language. Moreover, the regulation itself could be held by a court to
be violative of due process since it is void for vagueness.
3. The proposed definition of CAFO at § 92.1 irrationally excuses



unauthorized discharges from CAFO classification

The nonsensical definition includes one class of CAFOs that is:
"any agricultural operation with a discharge to surface waters
that is authorized by Department permit limits and conditions."
It excludes from CAFO classification agricultural operations that are
operating without necessary permits, or are otherwise not authorized
by the Department. Thus, an agricultural operation could refuse to
get a permit and by doing so avoid classification as a CAFO and the
regulatory requirements that come with such a classification. In
addition, the language does not specify which "Department permit
limits and conditions" would result in a classification. In sum,
the proposed language is completely irrational and must be amended to
include agricultural operations with discharges regardless of whether
they are authorized by any Department permits.
In order to eliminate irrational language, comply with the federal
rule, and clarify the proposal, DEP needs to recraft the definition of
CAFO in § 92.1 to read as follows:
CAFO—Concentrated animal feeding operation—A CAO with greater than
300 AEUs, any agricultural operation with greater than 1,000 AEUs, any
agricultural operation defined as a large CAFO under 4 0 CFR §
122.23(b)(4) or a medium CAFO under 40 CFR § 122.23(b)(6) (relating to
concentrated animal feeding operations (applicable to state NPDES
programs, see 123.25)), or any other agricultural operation designated
as a CAFO by the Department based on risk of pollution of surface
waters using relevant criteria such as the size, location and
management plan of the operation.
The proposed rule's calculation of Animal Equivalent Units to define
CAFOs is appropriate for Pennsylvania's mixed operations. Many
operations may not reach any of the species-specific thresholds to be
considered a CAFO, but would have more than 300 AEUs and need to be
included.
4. The Clean Streams Law must be enforced effectively.
§ 91.36 (c) should be rewritten to state: Discharge of Pollutants, It
is unlawful for agricultural operations to discharge pollutants to
waters of the Commonwealth except as allowed by regulations or a
permit administered by the Department. The Department SHALL take an
enforcement action against any agricultural operation in violation of
this requirement. In addition, when an agricultural operation is found
to be in violation of the Clean Streams Law, 35 P.S. § 691.1 et seq.,
the Department SHALL require the agricultural operation to develop and
implement a nutrient management plan under Chapter 83, Subchapter D,
for abatement or prevention of the pollution.
5. The provisions relating to buffers and setbacks are vague.
The requirement for a 100-foot year round setback (cr 35-foot
vegetative buffer) from streams and other water bodies for land
application of manure is a giant step in the right direction. However,
a 50-foot buffer would capture much more pollution before it enters
our streams and downstream waters. The language requiring
"appropriate vegetated buffers and setbacks," is vague. The
Pennsylvania Technical Guide standards for Riparian Forest Buffers
(391) and Riparian Herbaceous Cover (390) would provide helpful
guidance on how these buffers may be designed to capture pollution and
protect water quality.
Thank you very much, and I look forward to a strengthened regulation
and improved water quality.

Sincerely,

Ms. Shelley Wilson
RR 1 Box 104
Hissing Woodchuck Hill
New Milford, PA 18834-9742
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Environmental Quality Board

List 4

p.o. box 8477 harrisburg, pa. 17105-8477 (71 7)787-4526

October 8,2004

Mr. Robert E. Nyce, Executive Director
Independent Regulatory Review Commission
14th Floor, Harristown #2
333 Market Street
Harrisburg, PA 17120

Re: Concentrated Animal Feeding Operations (CAFOs) and Other Livestock Agricultural
Operations (#7-391)

Dear Mr. Nyce:

The Environmental Quality Board (EQB) received the enclosed comments regarding
the above-referenced proposed rulemaking from the following individual:

1. Timothy Shultz, 764 S Ceadr St., Lititz, PA 17543-2902
2. Dr. Van Knox, 1925 Larchmont Ln., Lancaster, PA 17601-4954
3. Trudy Grlach, RR 2 Box 228, Wyalusing, PA 18853-9320
4. Mr. August Mirabella, 1443 Wheaton Ln., North Wales, PA 19454-2313
5. Mrs. Sandy Smith, Fox Brush Farm, 1650 Furnace Rd., Brogue, PA 17309-

9059
6. Kevin Correll, 525 W Penn Ave,, Weraersville, PA 19565-1417
7. John Vose, 226 Weadley Rd., King of Prussia, PA 19406-3750
8. Michael Gumpert, 1727 Weavertown Rd., Douglassville, PA 19518-8944
9. Mr. Reed Wilmerding, 102 Ardmore Ave Apt IN, Ardmore, PA 19003-1325
10. Emily Phelan, 405 Irish Rd., Berwyn, PA 19312-1013

The comments were received on the Department's RegComment e-mail account and
are enclosed for your review. Please contact me if you have any questions.

Enclosures

Sincerely, ,. ]

Marjorie Li Hughes
Regulatory Coordinator

RECYCLED PAPER \





Original: 2412

Hughes, Marjorle

From:
Sent:
To:
Subject:

Timothy Shultz [bigdady764@dejazzd.com]
Wednesday, October 06, 2004 8:30 PM
RegComments@state.pa.us
Water Quality at Risk: comments on proposed CAFO regulation

October 06, 2004

Pennsylvania Department of Environmental Protection
PA

Dear ,

Subject: Comments on proposed CAFO regulation
The proposed Concentrated Animal Feeding Operation (CAFO) regulation
is seriously inadequate at minimizing nutrient pollution and
protecting water quality. Pennsylvania already has an estimated 3,903
miles of streams impaired by agricultural impacts, and this regulation
holds little potential for correcting this.
1. The proposed regulations fail to require a NPDES permit for
medium CAFOs, as required by federal regulation.
The proposed definition of CAFO in § 92.1 is legally problematic
because it fails to include certain medium CAFOs, that are required by
the federal regulations at 40 CFR § 122.23(a), (b)(2) and (b) (6) to
obtain permits. Inexplicably, while the proposed definition in § 92.1
correctly cross-references those facilities that are classified as
large CAFOs, it omits the medium-sized facilities that also must be
classified as CAFOs.
The federal rule includes specific language regarding
"discharges" in the definition of small and medium CAFOs at
40 CFR § 122.23(b)(6)(ii). This provides an opportunity to regulate
and enforce operations currently not covered by the Nutrient
Management Act, that contribute heavy nutrient loads to the
Commonwealth's waters. This definition would include operations with
livestock in streams, stormwater flowing from manure management
facilities, and other sources of stream degradation. A definition that
includes operations with 300 to 1,000 AEUs that must have a Nutrient
Management Plan may include more operations than the definition at 40
CFR 122.23(b)(6)(ii), but not those operations with the most serious
pollution problems.
In the Chesapeake Bay watershed in Pennsylvania, agricultural
operations are the largest source of nitrogen and phosphorous
pollution. While many large confined animal operations have been
subject to CAFO permit and nutrient management planning requirements,
many medium and small size agricultural operations have operated under
the regulatory radar. In order to comply with the federal Clean Water
Act, to maintain NPDES delegation, and to take a positive step to
ensure that major sources of agricultural nutrient pollution in the
watershed are addressed, DEP must, as EPA has done, amend the
definition of CAFO to include the appropriate medium-sized animal
operations into the regulation.
2. The definition of CAFO in § 92.1 is vague and ambiguous.
In addition to not satisfying federal CWA requirements, the proposed
definition of CAFO in § 92.1 is vague and ambiguous. It is unfair to
both citizens, and the potentially regulated agriculture community,
since the regulation fails to give adequate notice to both groups of
who is covered by the regulation. This uncertainty will only lead to
litigation and the need for the paperwork, expenses, and wasted time
of regulatory revisions in the future to correct the problematic
language. Moreover, the regulation itself could be held by a court to
be violative of due process since it is void for vagueness.
3. The proposed definition of CAFO at § 92.1 irrationally excuses
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unauthorized discharges from CAFO classification

The nonsensical definition includes one class of CAFOs that is:
"any agricultural operation with a discharge to surface waters
that is authorized by Department permit limits and conditions."
It excludes from CAFO classification agricultural operations that are
operating without necessary permits, or are otherwise not authorized
by the Department. Thus, an agricultural operation could refuse to
get a permit and by doing so avoid classification as a CAFO and the
regulatory requirements that come with such a classification. In
addition, the language does not specify which "Department permit
limits and conditions" would result in a classification. In sum,
the proposed language is completely irrational and must be amended to
include agricultural operations with discharges regardless of whether
they are authorized by any Department permits.
In order to eliminate irrational language, comply with the federal
rule, and clarify the proposal, DEP needs to recraft the definition of
CAFO in § 92.1 to read as follows:
CAFO—Concentrated animal feeding operation—A CAO with greater than
300 AEUs, any agricultural operation with greater than 1,000 AEUs, any
agricultural operation defined as a large CAFO under 40 CFR §
122.23{b)(4) or a medium CAFO under 40 CFR § 122.23(b)(6) (relating to
concentrated animal feeding operations (applicable to state NPDES
programs, see 123.25)), or any other agricultural operation designated
as a CAFO by the Department based on risk of pollution of surface
waters using relevant criteria such as the size, location and
management plan of the operation.
The proposed rule's calculation of Animal Equivalent Units to define
CAFOs is appropriate for Pennsylvania's mixed operations. Many
operations may not reach any of the species-specific thresholds to be
considered a CAFO, but would have more than 300 AEUs and need to be
included.
4. The Clean Streams Law must be enforced effectively.
§ 91.36 (c) should be rewritten to state: Discharge of Pollutants. It
is unlawful for agricultural operations to discharge pollutants to
waters of the Commonwealth except as allowed by regulations or a
permit administered by the Department. The Department SHALL take an
enforcement action against any agricultural operation in violation of
this requirement. In addition, when an agricultural operation is found
to be in violation of the Clean Streams Law, 35 P.S. § 691.1 et seq.,
the Department SHALL require the agricultural operation to develop and
implement a nutrient management plan under Chapter 83, Subchapter D,
for abatement or prevention of the pollution.
5. The provisions relating to buffers and setbacks are vague.
The requirement for a 100-foot year round setback 'or 35-foot
vegetative buffer) from streams and other water bodies for land
application of manure is a giant step in the right direction. However,
a 50-foot buffer would capture much more pollution before it enters
our streams and downstream waters. The language requiring
"appropriate vegetated buffers and setbacks," is vague. The
Pennsylvania Technical Guide standards for Riparian Forest Buffers
(391) and Riparian Herbaceous Cover (390) would provide helpful
guidance on how these buffers may be designed to capture pollution and
protect water quality.
Thank you very much, and I look forward to a strengthened regulation
and improved water quality.

Sincerely,

Mr. Timothy Shultz
7 64 S Cedar St
Lititz, PA 17543-2902



Original: 2412

Hughes, Marjorie

From: Van Knox [vwk4@comcast.net]
Sent: Wednesday, October 06, 2004 8:59 PM
To: RegComments@state.pa.us
Subject: Water Quality at Risk: comments on proposed CAFO regulation

October 06, 2004

Pennsylvania Department of Environmental Protection
PA

Dear ,

Subject: Comments on proposed CAFO regulation
The proposed Concentrated Animal Feeding Operation (CAFO) regulation
is seriously inadequate at minimizing nutrient pollution and
protecting water quality. Pennsylvania already has an estimated 3,903
miles of streams impaired by agricultural impacts, and this regulation
holds little potential for correcting this.
1. The proposed regulations fail to require a NPDES permit for
medium CAFOs, as required by federal regulation.
The proposed definition of CAFO in § 92.1 is legally problematic
because it fails to include certain medium CAFOs, that are required by
the federal regulations at 40 CFR § 122.23(a), (b)(2) and (b)(6) to
obtain permits. Inexplicably, while the proposed definition in § 92.1
correctly cross-references those facilities that are classified as
large CAFOs, it omits the medium-sized facilities that also must be
classified as CAFOs.
The federal rule includes specific language regarding
"discharges" in the definition of small and medium CAFOs at
40 CFR § 122.23(b)(6)(ii). This provides an opportunity to regulate
and enforce operations currently not covered by the Nutrient
Management Act, that contribute heavy nutrient loads to the
Commonwealth's waters. This definition would include operations with
livestock in streams, stormwater flowing from manure management
facilities, and other sources of stream degradation. A definition that
includes operations with 300 to 1,000 AEUs that must have a Nutrient
Management Plan may include more operations than the definition at 40
CFR 122.23(b)(6)(ii), but not those operations with the most serious
pollution problems.
In the Chesapeake Bay watershed in Pennsylvania, agricultural
operations are the largest source of nitrogen and phosphorous
pollution. While many large confined animal operations have been
subject to CAFO permit and nutrient management planning requirements,
many medium and small size agricultural operations have operated under
the regulatory radar. In order to comply with the federal Clean Water
Act, to maintain NPDES delegation, and to take a positive step to
ensure that major sources of agricultural nutrient pollution in the
watershed are addressed, DEP must, as EPA has done, amend the
definition of CAFO to include the appropriate medium-sized animal
operations into the regulation.
2. The definition of CAFO in § 92.1 is vague and ambiguous.
In addition to not satisfying federal CWA requirements, the proposed
definition of CAFO in § 92.1 is vague and ambiguous. It is unfair to
both citizens, and the potentially regulated agriculture community,
since the regulation fails to give adequate notice to both groups of
who is covered by the regulation. This uncertainty will only lead to
litigation and the need for the paperwork, expenses, and wasted time
of regulatory revisions in the future to correct the problematic
language. Moreover, the regulation itself could be held by a court to
be violative of due process since it is void for vagueness.
3. The proposed definition of CAFO at § 92.1 irrationally excuses



unauthorized discharges from CAFO classification

The nonsensical definition includes one class of CAFOs that is:
"any agricultural operation with a discharge to surface waters
that is authorized by Department permit limits and conditions."
It excludes from CAFO classification agricultural operations that are
operating without necessary permits, or are otherwise not authorized
by the Department. Thus, an agricultural operation could refuse to
get a permit and by doing so avoid classification as a CAFO and the
regulatory requirements that come with such a classification. In
addition, the language does not specify which "Department permit
limits and conditions" would result in a classification. In sum,
the proposed language is completely irrational and must be amended to
include agricultural operations with discharges regardless of whether
they are authorized by any Department permits.
In order to eliminate irrational language, comply with the federal
rule, and clarify the proposal, DEP needs to recraft the definition of
CAFO in § 92.1 to read as follows:
CAFO—Concentrated animal feeding operation—A CAO with greater than
300 AEUs, any agricultural operation with greater than 1,000 AEUs, any
agricultural operation defined as a large CAFO under 40 CFR §
122.23(b)(4) or a medium CAFO under 40 CFR § 122.23(b)(6) (relating to
concentrated animal feeding operations (applicable to state NPDES
programs, see 123.25)), or any other agricultural operation designated
as a CAFO by the Department based on risk of pollution of surface
waters using relevant criteria such as the size, location and
management plan of the operation.
The proposed rule's calculation of Animal Equivalent Units to define
CAFOs is appropriate for Pennsylvania's mixed operations. Many
operations may not reach any of the species-specific thresholds to be
considered a CAFO, but would have more than 300 AEUs and need to be
included.
4. The Clean Streams Law must be enforced effectively.
§ 91.36 (c) should be rewritten to state: Discharge of Pollutants. It
is unlawful for agricultural operations to discharge pollutants to
waters of the Commonwealth except as allowed by regulations or a
permit administered by the Department. The Department SHALL take an
enforcement action against any agricultural operation in violation of
this requirement. In addition, when an agricultural operation is found
to be in violation of the Clean Streams Law, 35 P.S. § 691.1 et seq.,
the Department SHALL require the agricultural operation to develop and
implement a nutrient management plan under Chapter 83, Subchapter D,
for abatement or prevention of the pollution.
5. The provisions relating to buffers and setbacks are vague.
The requirement for a 100-foot year round setback (or 35-foot
vegetative buffer) from streams and other water bodies for land
application of manure is a giant step in the right direction. However,
a 50-foot buffer would capture much more pollution before it enters
our streams and downstream waters. The language requiring
"appropriate vegetated buffers and setbacks," is vague. The
Pennsylvania Technical Guide standards for Riparian Forest Buffers
(391) and Riparian Herbaceous Cover (390) would provide helpful
guidance on how these buffers may be designed to capture pollution and
protect water quality.
Thank you very much, and I look forward to a strengthened regulation
and improved water quality.

Sincerely,

Dr. Van Knox
1925 Larchmont Ln
Lancaster, PA 17601-4954
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Hughes, Marjorle

From: Trudy Grlach [tgswoods@eplx.n6t]
Sent: Wednesday, October 06, 200410:19 PM
To: RegComments@state.pa.us
Subject: Water Quality at Risk: comments on proposed CAFO regulation

October 06, 2004

Pennsylvania Department of Environmental Protection
PA

Dear ,

Subject: Comments on proposed CAFO regulation
The proposed Concentrated Animal Feeding Operation (CAFO) regulation
is seriously inadequate at minimizing nutrient pollution and
protecting water quality. Pennsylvania already has an estimated 3,903
miles of streams impaired by agricultural impacts, and this regulation
holds little potential for correcting this.
1. The proposed regulations fail to require a NPDES permit for
medium CAFOs, as required by federal regulation.
The proposed definition of CAFO in § 92.1 is legally problematic
because it fails to include certain medium CAFOs, that are required by
the federal regulations at 40 CFR § 122.23(a), (b)(2) and (b)(6) to
obtain permits. Inexplicably, while the proposed definition in § 92.1
correctly cross-references those facilities that are classified as
large CAFOs, it omits the medium-sized facilities that also must be
classified as CAFOs.
The federal rule includes specific language regarding
"discharges" in the definition of small and medium CAFOs at
40 CFR § 122.23(b) (6) (ii). This provides an opportunity to regulate
and enforce operations currently not covered by the Nutrient
Management Act, that contribute heavy nutrient loads to the
Commonwealth's waters. This definition would include operations with
livestock in streams, stormwater flowing from manure management
facilities, and other sources of stream degradation. A definition that
includes operations with 300 to 1,000 AEUs that must have a Nutrient
Management Plan may include more operations than the definition at 40
CFR 122.23(b)(6)(ii), but not those operations with the most serious
pollution problems.
In the Chesapeake Bay watershed in Pennsylvania, agricultural
operations are the largest source of nitrogen and phosphorous
pollution. While many large confined animal operations have been
subject to CAFO permit and nutrient management planning requirements,
many medium and small size agricultural operations have operated under
the regulatory radar. In order to comply with the federal Clean Water
Act, to maintain NPDES delegation, and to take a positive step to
ensure that major sources of agricultural nutrient pollution in the
watershed are addressed, DEP must, as EPA has done, amend the
definition of CAFO to include the appropriate medium-sized animal
operations into the regulation.
2. The definition of CAFO in § 92.1 is vague and ambiguous.
In addition to not satisfying federal CWA requirements, the proposed
definition of CAFO in § 92.1 is vague and ambiguous. It is unfair to
both citizens, and the potentially regulated agriculture community,
since the regulation fails to give adequate notice to both groups of
who is covered by the regulation. This uncertainty will only lead to
litigation and the need for the paperwork, expenses, and wasted time
of regulatory revisions in the future to correct the problematic
language. Moreover, the regulation itself could be held by a court to
be violative of due process since it is void for vagueness.
3. The proposed definition of CAFO at § 92.1 irrationally excuses



unauthorized discharges from CAFO classification

The nonsensical definition includes one class of CAFOs that is:
"any agricultural operation with a discharge to surface waters
that is authorized by Department permit limits and conditions."
It excludes from CAFO classification agricultural operations that are
operating without necessary permits, or are otherwise not authorized
by the Department. Thus, an agricultural operation could refuse to
get a permit and by doing so avoid classification as a CAFO and the
regulatory requirements that come with such a classification. In
addition, the language does not specify which "Department permit
limits and conditions" would result in a classification. In sum,
the proposed language is completely irrational and must be amended to
include agricultural operations with discharges regardless of whether
they are authorized by any Department permits.
In order to eliminate irrational language, comply with the federal
rule, and clarify the proposal, DEP needs to recraft the definition of
CAFO in § 92.1 to read as follows:
CAFO—Concentrated animal feeding operation—A CAO with greater than
300 AEUs, any agricultural operation with greater than 1,000 AEUs, any
agricultural operation defined as a large CAFO under 40 CFR §
122.23(b)(4) or a medium CAFO under 40 CFR § 122.23(b)(6) (relating to
concentrated animal feeding operations (applicable to state NPDES
programs, see 123.25)), or any other agricultural operation designated
as a CAFO by the Department based on risk of pollution of surface
waters using relevant criteria such as the size, location and
management plan of the operation.
The proposed rule's calculation of Animal Equivalent Units to define
CAFOs is appropriate for Pennsylvania's mixed operations. Many
operations may not reach any of the species-specific thresholds to be
considered a CAFO, but would have more than 300 AEUs and need to be
included.
4. The Clean Streams Law must be enforced effectively.
§ 91.36 (c) should be rewritten to state: Discharge of Pollutants. It
is unlawful for agricultural operations to discharge pollutants to
waters of the Commonwealth except as allowed by regulations or a
permit administered by the Department. The Department SHALL take an
enforcement action against any agricultural operation in violation of
this requirement. In addition, when an agricultural operation is found
to be in violation of the Clean Streams Law, 35 P.S. § 691.1 et seq.,
the Department SHALL require the agricultural operation to develop and
implement a nutrient management plan under Chapter 83, Subchapter D,
for abatement or prevention of the pollution.
5. The provisions relating to buffers and setbacks are vague.
The requirement for a 100-foot year round setback (or 35-foot
vegetative buffer) from streams and other water bodies for land
application of manure is a giant step in the right direction. However,
a 50-foot buffer would capture much more pollution before it enters
our streams and downstream waters. The language requiring
"appropriate vegetated buffers and setbacks," is vague. The
Pennsylvania Technical Guide standards for Riparian Forest Buffers
(391) and Riparian Herbaceous Cover (390) would provide helpful
guidance on how these buffers may be designed to capture pollution and
protect water quality.
Thank you very much, and I look forward to a strengthened regulation
and improved water quality.

Sincerely,

Ms. Trudy Grlach
RR 2 Box 228
Wyalusing, PA 18853-9320



Original: 2412

Hughes, Marjorie

From: August Mirabella [augustmirabella@aol.com]
Sent: Wednesday, October 06, 200410:39 PM
To: RegComments@state.pa.us
Subject: Water Quality at Risk: comments on proposed CAFO regulation

October 06, 2004

Pennsylvania Department of Environmental Protection
PA

Dear ,

Subject: Comments on proposed CAFO regulation
The proposed Concentrated Animal Feeding Operation (CAFO) regulation
is seriously inadequate at minimizing nutrient pollution and
protecting water quality. Pennsylvania already has an estimated 3,903
miles of streams impaired by agricultural impacts, and this regulation
holds little potential for correcting this.
1. The proposed regulations fail to require a NPDES permit for
medium CAFOs, as required by federal regulation.
The proposed definition of CAFO in § 92.1 is legally problematic
because it fails to include certain medium CAFOs, that are required by
the federal regulations at 40 CFR § 122.23(a), (b)(2) and (b)(6) to
obtain permits. Inexplicably, while the proposed definition in § 92.1
correctly cross-references those facilities that are classified as
large CAFOs, it omits the medium-sized facilities that also must be
classified as CAFOs.
The federal rule includes specific language regarding
"discharges" in the definition of small and medium CAFOs at
40 CFR § 122.23(b)(6)(ii). This provides an opportunity to regulate
and enforce operations currently not covered by the Nutrient
Management Act, that contribute heavy nutrient loads to the
Commonwealth's waters. This definition would include operations with
livestock in streams, stormwater flowing from manure management
facilities, and other sources of stream degradation. A definition that
includes operations with 300 to 1,000 AEUs that must have a Nutrient
Management Plan may include more operations than the definition at 40
CFR 122.23(b)(6)(ii), but not those operations with the most serious
pollution problems.
In the Chesapeake Bay watershed in Pennsylvania, agricultural
operations are the largest source of nitrogen and phosphorous
pollution. While many large confined animal operations have been
subject to CAFO permit and nutrient management planning requirements,
many medium and small size agricultural operations have operated under
the regulatory radar. In order to comply with the federal Clean Water
Act, to maintain NPDES delegation, and to take a positive step to
ensure that major sources of agricultural nutrient pollution in the
watershed are addressed, DEP must, as EPA has done, amend the
definition of CAFO to include the appropriate medium-sized animal
operations into the regulation.
2. The definition of CAFO in § 92.1 is vague and ambiguous.
In addition to not satisfying federal CWA requirements, the proposed
definition of CAFO in § 92.1 is vague and ambiguous. It is unfair to
both citizens, and the potentially regulated agriculture community,
since the regulation fails to give adequate notice to both groups of
who is covered by the regulation. This uncertainty will only lead to
litigation and the need for the paperwork, expenses, and wasted time
of regulatory revisions in the future to correct the problematic
language. Moreover, the regulation itself could be held by a court to
be violative of due process since it is void for vagueness.
3. The proposed definition of CAFO at § 92.1 irrationally excuses
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unauthorized discharges from CAFO classification

The nonsensical definition includes one class of CAFOs that is:
"any agricultural operation with a discharge to surface waters
that is authorized by Department permit limits and conditions."
It excludes from CAFO classification agricultural operations that are
operating without necessary permits, or are otherwise not authorized
by the Department. Thus, an agricultural operation could refuse to
get a permit and by doing so avoid classification as a CAFO and the
regulatory requirements that come with such a classification. In
addition, the language does not specify which "Department permit
limits and conditions" would result in a classification. In sum,
the proposed language is completely irrational and must be amended to
include agricultural operations with discharges regardless of whether
they are authorized by any Department permits.
In order to eliminate irrational language, comply with the federal
rule, and clarify the proposal, DEP needs to recraft the definition of
CAFO in § 92.1 to read as follows:
CAFO—Concentrated animal feeding operation—A CAO with greater than
300 AEUs, any agricultural operation with greater than 1,000 AEUs, any
agricultural operation defined as a large CAFO under 40 CFR §
122.23(b) (4) or a medium CAFO under 40 CFR § 122.23(b) (6) (relating to
concentrated animal feeding operations (applicable to state NPDES
programs, see 123.25)), or any other agricultural operation designated
as a CAFO by the Department based on risk of pollution of surface
waters using relevant criteria such as the size, location and
management plan of the operation.
The proposed rule's calculation of Animal Equivalent Units to define
CAFOs is appropriate for Pennsylvania's mixed operations. Many
operations may not reach any of the species-specific thresholds to be
considered a CAFO, but would have more than 300 AEUs and need to be
included.
4. The Clean Streams Law must be enforced effectively.
§ 91.36 (c) should be rewritten to state: Discharge of Pollutants. It
is unlawful for agricultural operations to discharge pollutants to
waters of the Commonwealth except as allowed by regulations or a
permit administered by the Department. The Department SHALL take an
enforcement action against any agricultural operation in violation of
this requirement. In addition, when an agricultural operation is found
to be in violation of the Clean Streams Law, 35 P.S. § 691.1 et seq.,
the Department SHALL require the agricultural operation to develop and
implement a nutrient management plan under Chapter 83, Subchapter D,
for abatement or prevention of the pollution.
5. The revisions relating to buffers and setbacks are vague.
The requirement for a 100-foot year round setback (or 35-foot
vegetative buffer) from streams and other water bodies for land
application of manure is a giant step in the right direction. However,
a 50-foot buffer would capture much more pollution before it enters
our streams and downstream waters. The language requiring
"appropriate vegetated buffers and setbacks," is vague. The
Pennsylvania Technical Guide standards for Riparian Forest Buffers
(391) and Riparian Herbaceous Cover (390) would provide helpful
guidance on how these buffers may be designed to capture pollution and
protect water quality.
Thank you very much, and I look forward to a strengthened regulation
and improved water quality.

Sincerely,

Mr. August Mirabella
1443 Wheaton Ln
North Wales, PA 19454-2313
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Hughes, Marjorle

From: sandy smith [sandycsmith@glinen6t.com]
Sent: Wednesday, October 06,2004 11:00 PM
To: RegComments@state.pa.us
Subject: Water Quality at Risk: comments on proposed CAFO regulation

October 06, 2004 ' .

Pennsylvania Department of Environmental Protection
PA

Dear ,

Subject: Comments on proposed CAFO regulation ; r -
The proposed Concentrated Animal Feeding Operation (CAFO) regulation ; f"̂
is seriously inadequate at minimizing nutrient pollution and -' .1
protecting water quality. Pennsylvania already has an estimated 3,903
miles of streams impaired by agricultural impacts, and this regulation
holds little potential for correcting this.
1. The proposed regulations fail to require a NPDES permit for
medium CAFOs, as required by federal regulation.
The proposed definition of CAFO in § 92.1 is legally problematic
because it fails to include certain medium CAFOs, that are required by
the federal regulations at 40 CFR § 122.23(a), (b)(2) and (b)(6) to
obtain permits. Inexplicably, while the proposed definition in § 92.1
correctly cross-references those facilities that are classified as
large CAFOs, it omits the medium-sized facilities that also must be
classified as CAFOs.
The federal rule includes specific language regarding
"discharges" in the definition of small and medium CAFOs at
40 CFR § 122.23(b)(6)(ii). This provides an opportunity to regulate
and enforce operations currently not covered by the Nutrient
Management Act, that contribute heavy nutrient loads to the
Commonwealth's waters. This definition would include operations with
livestock in streams, stormwater flowing from manure management
facilities, and other sources of stream degradation. A definition that
includes operations with 300 to 1,000 AEUs that must have a Nutrient
Management Plan may include more operations than the definition at 40
CFR 122.23(b) (6) (ii), but not those operations with the most serious
pollution problems.
In the Chesapeake Bay watershed in Pennsylvania, agricultural
operations are the largest source of nitrogen and phosphorous
pollution. While many large confined animal operations have been
subject to CAFO permit and nutrient management planning requirements,
many medium and small size agricultural operations have operated under
the regulatory radar. In order to comply with the federal Clean Water
Act, to maintain NPDES delegation, and to take a positive step to
ensure that major sources of agricultural nutrient pollution in the
watershed are addressed, DEP must, as EPA has done, amend the
definition of CAFO to include the appropriate medium-sized animal
operations into the regulation.
2. The definition of CAFO in § 92.1 is vague and ambiguous.
In addition to not satisfying federal CWA requirements, the proposed
definition of CAFO in § 92.1 is vague and ambiguous. It is unfair to
both citizens, and the potentially regulated agriculture community,
since the regulation fails to give adequate notice to both groups of
who is covered by the regulation. This uncertainty will only lead to
litigation and the need for the paperwork, expenses, and wasted time
of regulatory revisions in the future to correct the problematic
language. Moreover, the regulation itself could be held by a court to
be violative of due process since it is void for vagueness.
3. The proposed definition of CAFO at § 92.1 irrationally excuses
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unauthorized discharges from CAFO classification

The nonsensical definition includes one class of CAFOs that is:
"any agricultural operation with a discharge to surface waters
that is authorized by Department permit limits and conditions."
It excludes from CAFO classification agricultural operations that are
operating without necessary permits, or are otherwise not authorized
by the Department. Thus, an agricultural operation could refuse to
get a permit and by doing so avoid classification as a CAFO and the
regulatory requirements that come with such a classification. In
addition, the language does not specify which "Department permit
limits and conditions" would result in a classification. In sum,
the proposed language is completely irrational and must be amended to
include agricultural operations with discharges regardless of whether
they are authorized by any Department permits.
In order to eliminate irrational language, comply with the federal
rule, and clarify the proposal, DEP needs to recraft the definition of
CAFO in § 92.1 to read as follows:
CAFO—Concentrated animal feeding operation—A CAO with greater than
300 AEUs, any agricultural operation with greater than 1,000 AEUs, any
agricultural operation defined as a large CAFO under 40 CFR §
122.23(b)(4) or a medium CAFO under 40 CFR § 122.23(b)(6) (relating to
concentrated animal feeding operations (applicable to state NPDES
programs, see 123.25)), or any other agricultural operation designated
as a CAFO by the Department based on risk of pollution of surface
waters using relevant criteria such as the size, location and
management plan of the operation.
The proposed rule's calculation of Animal Equivalent Units to define
CAFOs is appropriate for Pennsylvania's mixed operations. Many
operations may not reach any of the species-specific thresholds to be
considered a CAFO, but would have more than 300 AEUs and need to be
included.
4. The Clean Streams Law must be enforced effectively.
§ 91.36 (c) should be rewritten to state: Discharge of Pollutants. It
is unlawful for agricultural operations to discharge pollutants to
waters of the Commonwealth except as allowed by regulations or a
permit administered by the Department. The Department SHALL take an
enforcement action against any agricultural operation in violation of
this requirement. In addition, when an agricultural operation is found
to be in violation of the Clean Streams Law, 35 P.S. § 691.1 et seq.,
the Department SHALL require the agricultural operation to develop and
implement a nutrient management plan under Chapter 83, Subchapter D,
for abatement or prevention of the pollution.
5. The provisions relating to buffers and setbacks are vague.
The requirement for a 100-foot year round setback (or 35-foot
vegetative buffer) from streams and other water bodies for land
application of manure is a giant step in the right direction. However,
a 50-foot buffer would capture much more pollution before it enters
our streams and downstream waters. The language requiring
"appropriate vegetated buffers and setbacks," is vague. The
Pennsylvania Technical Guide standards for Riparian Forest Buffers
(391) and Riparian Herbaceous Cover (390) would provide helpful
guidance on how these buffers may be designed to capture pollution and
protect water quality.
Thank you very much, and I look forward to a strengthened regulation
and improved water quality.

Sincerely,

Mrs. sandy smith
Fox Brush Farm
1650 Furnace Rd
Brogue, PA 17309-9059



Original: 2412

Hughes, Marjorie

From: Kevin Correll [kscflyi ©msn.com]
Sent: Wednesday, October 06, 2004 11:02 PM
To: RegComments@state.pa.us
Subject: Water Quality at Risk: comments on proposed CAFO regulation

October 06, 2004

Pennsylvania Department of Environmental Protection
PA

Dear ,

Subject: Comments on proposed CAFO regulation
The proposed Concentrated Animal Feeding Operation (CAFO) regulation
is seriously inadequate at minimizing nutrient pollution and
protecting water quality. Pennsylvania already has an estimated 3,903
miles of streams impaired by agricultural impacts, and this regulation
holds little potential for correcting this.
1. The proposed regulations fail to require a NPDES permit for
medium CAFOs, as required by federal regulation.
The proposed definition of CAFO in § 92.1 is legally problematic
because it fails to include certain medium CAFOs, that are required by
the federal regulations at 40 CFR § 122.23(a), (b)(2) and (b)(6) to
obtain permits. Inexplicably, while the proposed definition in § 92.1
correctly cross-references those facilities that are classified as
large CAFOs, it omits the medium-sized facilities that also must be
classified as CAFOs.
The federal rule includes specific language regarding
"discharges" in the definition of small and medium CAFOs at
40 CFR § 122.23(b)(6)(ii). This provides an opportunity to regulate
and enforce operations currently not covered by the Nutrient
Management Act, that contribute heavy nutrient loads to the
Commonwealth's waters. This definition would include operations with
livestock in streams, stormwater flowing from manure management
facilities, and other sources of stream degradation. A definition that
includes operations with 300 to 1,000 AEUs that must have a Nutrient
Management Plan may include more operations than the definition at 40
CFR 122.23(b)(6)(ii), but not those operations with the most serious
pollution problems.
In the Chesapeake Bay watershed in Pennsylvania, agricultural
operations are the largest source of nitrogen and phosphorous
pollution. While many large confined animal operations have been
subject to CAFO permit and nutrient management planning requirements,
many medium and small size agricultural operations have operated under
the regulatory radar. In order to comply with the federal Clean Water
Act, to maintain NPDES delegation, and to take a positive step to
ensure that major sources of agricultural nutrient pollution in the
watershed are addressed, DEP must, as EPA has done, amend the
definition of CAFO to include the appropriate medium-sized animal
operations into the regulation.
2. The definition of CAFO in § 92.1 is vague and ambiguous.
In addition to not satisfying federal CWA requirements, the proposed
definition of CAFO in § 92.1 is vague and ambiguous. It is unfair to
both citizens, and the potentially regulated agriculture community,
since the regulation fails to give adequate notice to both groups of
who is covered by the regulation. This uncertainty will only lead to
litigation and the need for the paperwork, expenses, and wasted time
of regulatory revisions in the future to correct the problematic
language. Moreover, the regulation itself could be held by a court to
be violative of due process since it is void for vagueness.
3. The proposed definition of CAFO at § 92.1 irrationally excuses



unauthorized discharges from CAFO classification

The nonsensical definition includes one class of CAFOs that is:
"any agricultural operation with a discharge to surface waters
that is authorized by Department permit limits and conditions."
It excludes from CAFO classification agricultural operations that are
operating without necessary permits, or are otherwise not authorized
by the Department. Thus, an agricultural operation could refuse to
get a permit and by doing so avoid classification as a CAFO and the
regulatory requirements that come with such a classification. In
addition, the language does not specify which "Department permit
limits and conditions" would result in a classification. In sum,
the proposed language is completely irrational and must be amended to
include agricultural operations with discharges regardless of whether
they are authorized by any Department permits.
In order to eliminate irrational language, comply with the federal
rule, and clarify the proposal, DEP needs to recraft the definition of
CAFO in § 92.1 to read as follows:
CAFO—Concentrated animal feeding operation—A CAO with greater than
300 AEUs, any agricultural operation with greater than 1,000 AEUs, any
agricultural operation defined as a large CAFO under 40 CFR §
122.23(b)(4) or a medium CAFO under 40 CFR § 122.23(b)(6) (relating to
concentrated animal feeding operations {applicable to state NPDES
programs, see 123.25)), or any other agricultural operation designated
as a CAFO by the Department based on risk of pollution of surface
waters using relevant criteria such as the size, location and
management plan of the operation.
The proposed rule's calculation of Animal Equivalent Units to define
CAFOs is appropriate for Pennsylvania's mixed operations. Many
operations may not reach any of the species-specific thresholds to be
considered a CAFO, but would have more than 300 AEUs and need to be
included.
4. The Clean Streams Law must be enforced effectively.
§ 91.36 (c) should be rewritten to state: Discharge of Pollutants. It
is unlawful for agricultural operations to discharge pollutants to
waters of the Commonwealth except as allowed by regulations or a
permit administered by the Department. The Department SHALL take an
enforcement action against any agricultural operation in violation of
this requirement. In addition, when an agricultural operation is found
to be in violation of the Clean Streams Law, 35 P.S. § 691.1 et seq.,
the Department SHALL require the agricultural operation to develop and
implement a nutrient management plan under Chapter 83, Subchapter D,
for abatement or prevention of the pollution.
5. The provisions relating to buffers and setbacks are vague.
The requirement for a 100-foot year round setback (or 3b-foot
vegetative buffer) from streams and other water bodies for land
application of manure is a giant step in the right direction. However,
a 50-foot buffer would capture much more pollution before it enters
our streams and downstream waters. The language requiring
"appropriate vegetated buffers and setbacks," is vague. The
Pennsylvania Technical Guide standards for Riparian Forest Buffers
(391) and Riparian Herbaceous Cover (390) would provide helpful
guidance on how these buffers may be designed to capture pollution and
protect water quality.
Thank you very much, and I look forward to a strengthened regulation
and improved water quality.

Sincerely,

Mr. Kevin Correll
525 W Penn Ave
Wernersville, PA 19565-1417



Original: 2412

Hughes, Marjorie

From:
Sent:
To:
Subject:

John Vose [camojack@comcast.net]
Thursday, October 07, 2004 12:05 AM
RegComments@state.pa.us
Water Quality at Risk: comments on proposed CAFO regulation

October 06, 2004

Pennsylvania Department of Environmental Protection
PA

Dear ,

Subject: Comments on proposed CAFO regulation
The proposed Concentrated Animal Feeding Operation (CAFO) regulation
is- seriously inadequate at minimizing nutrient pollution and
protecting water quality. Pennsylvania already has an estimated 3,903
miles of streams impaired by agricultural impacts, and this regulation
holds little potential for correcting this.
1. The proposed regulations fail to require a NPDES permit for
medium CAFOs, as required by federal regulation.
The proposed definition of CAFO in § 92.1 is legally problematic
because it fails to include certain medium CAFOs, that are required by
the federal regulations at 40 CFR § 122.23(a), (b)(2) and (b)(6) to
obtain permits. Inexplicably, while the proposed definition in § 92.1
correctly cross-references those facilities that are classified as
large CAFOs, it omits the medium-sized facilities that also must be
classified as CAFOs.
The federal rule includes specific language regarding
"discharges" in the definition of small and medium CAFOs at
40 CFR § 122.23(b) (6) (ii). This provides an opportunity to regulate
and enforce operations currently not covered by the Nutrient
Management Act, that contribute heavy nutrient loads to the
Commonwealth's waters. This definition would include operations with
livestock in streams, stormwater flowing from manure management
facilities, and other sources of stream degradation. A definition that
includes operations with 300 to 1,000 AEUs that must have a Nutrient
Management Plan may include more operations than the definition at 40
CFR 122.23(b)(6)(ii), but not those operations with the most serious
pollution problems.
In the Chesapeake Bay watershed in Pennsylvania, agricultural
operations are the largest source of nitrogen and phosphorous
pollution. While many large confined animal operations have been
subject to CAFO permit and nutrient management planning requirements,
many medium and small size agricultural operations have operated under
the regulatory radar. In order to comply with the federal Clean Water
Act, to maintain NPDES delegation, and to take a positive step to
ensure that major sources of agricultural nutrient pollution in the
watershed are addressed, DEP must, as EPA has done, amend the
definition of CAFO to include the appropriate medium-sized animal
operations into the regulation.
2. The definition of CAFO in § 92.1 is vague and ambiguous.
In addition to not satisfying federal CWA requirements, the proposed
definition of CAFO in § 92.1 is vague and ambiguous. It is unfair to
both citizens, and the potentially regulated agriculture community,
since the regulation fails to give adequate notice to both groups of
who is covered by the regulation. This uncertainty will only lead to
litigation and the need for the paperwork, expenses, and wasted time
of regulatory revisions in the future to correct the problematic
language. Moreover, the regulation itself could be held by a court to
be violative of due process since it is void for vagueness.
3. The proposed definition of CAFO at § 92.1 irrationally excuses



unauthorized discharges from CAFO classification

The nonsensical definition includes one class of CAFOs that is:
"any agricultural operation with a discharge to surface waters
that is authorized by Department permit limits and conditions,"
It excludes from CAFO classification agricultural operations that are
operating without necessary permits, or are otherwise not authorized
by the Department. Thus, an agricultural operation could refuse to
get a permit and by doing so avoid classification as a CAFO and the
regulatory requirements that come with such a classification. In
addition, the language does not specify which "Department permit
limits and conditions" would result in a classification. In sum,
the proposed language is completely irrational and must be amended to
include agricultural operations with discharges regardless of whether
they are authorized by any Department permits.
In order to eliminate irrational language, comply with the federal
rule, and clarify the proposal, DEP needs to recraft the definition of
CAFO in § 92.1 to read as follows:
CAFO—Concentrated animal feeding operation—A CAO with greater than
300 AEUs, any agricultural operation with greater than 1,000 AEUs, any
agricultural operation defined as a large CAFO under 40 CFR §
122.23(b)(4) or a medium CAFO under 40 CFR § 122.23(b)(6) (relating to
concentrated animal feeding operations (applicable to state NPDES
programs, see 123.25)), or any other agricultural operation designated
as a CAFO by the Department based on risk of pollution of surface
waters using relevant criteria such as the size, location and
management plan of the operation.
The proposed rule's calculation of Animal Equivalent Units to define
CAFOs is appropriate for Pennsylvania's mixed operations. Many
operations may not reach any of the species-specific thresholds to be
considered a CAFO, but would have more than 300 AEUs and need to be
included.
4. The Clean Streams Law must be enforced effectively.
§ 91.36 (c) should be rewritten to state: Discharge of Pollutants. It
is unlawful for agricultural operations to discharge pollutants to
waters of the Commonwealth except as allowed by regulations or a
permit administered by the Department. The Department SHALL take an
enforcement action against any agricultural operation in violation of
this requirement. In addition, when an agricultural operation is found
to be in violation of the Clean Streams Law, 35 P.S. § 691.1 et seq.,
the Department SHALL require the agricultural operation to develop and
implement a nutrient management plan under Chapter 83, Subchapter D,
for abatement or prevention of the pollution.
5. The provisions relating to buffers and setbacks are vague.
The requirement for a 100-foot year round setback (cr 35-foot
vegetative buffer) from streams and other water bodies for land
application of manure is a giant step in the right direction. However,
a 50-foot buffer would capture much more pollution before it enters
our streams and downstream waters. The language requiring
"appropriate vegetated buffers and setbacks," is vague. The
Pennsylvania Technical Guide standards for Riparian Forest Buffers
(391) and Riparian Herbaceous Cover (390) would provide helpful
guidance on how these buffers may be designed to capture pollution and
protect water quality.
Thank you very much, and I look forward to a strengthened regulation
and improved water quality.

Sincerely,

Mr. John Vose
226 Weadley Rd
King Of Prussia, PA 19406-3750



Original: 2412

Hughes, Marjorie

From: Michael Gumpert [mrgumpert@yahoo.com]
Sent: Thursday, October 07,2004 7:26 AM
To: RegComments@state.pa.us
Subject: Water Quality at Risk: comments on proposed CAFO regulation

October 07, 2004

Pennsylvania Department of Environmental Protection
PA

Dear ,

Subject: Comments on proposed CAFO regulation
The proposed Concentrated Animal Feeding Operation (CAFO) regulation
is seriously inadequate at minimizing nutrient pollution and
protecting water quality. Pennsylvania already has an estimated 3, 903
miles of streams impaired by agricultural impacts, and this regulation
holds little potential for correcting this.
1. The proposed regulations fail to require a NPDES permit for
medium CAFOs, as required by federal regulation.
The proposed definition of CAFO in § 92.1 is legally problematic
because it fails to include certain medium CAFOs, that are required by
the federal regulations at 40 CFR § 122.23(a), (b)(2) and (b)(6) to
obtain permits. Inexplicably, while the proposed definition in § 92.1
correctly cross-references those facilities that are classified as
large CAFOs, it omits the medium-sized facilities that also must be
classified as CAFOs.
The federal rule includes specific language regarding
"discharges" in the definition of small and medium CAFOs at
40 CFR § 122.23(b)(6)(ii). This provides an opportunity to regulate
and enforce operations currently not covered by the Nutrient
Management Act, that contribute heavy nutrient loads to the
Commonwealth's waters. This definition would include operations with
livestock in streams, stormwater flowing from manure management
facilities, and other sources of stream degradation. A definition that
includes operations with 300 to 1,000 AEUs that must have a Nutrient
Management Plan may include more operations than the definition at 40
CFR 122.23(b)(6)(ii)/ but not those operations with the most serious
pollution problems.
In the Chesapeake Bay watershed in Pennsylvania, agricultural
operations are the largest source of nitrogen and phosphorous
pollution. While many large confined animal operations have been
subject to CAFO permit and nutrient management planning requirements,
many medium and small size agricultural operations have operated under
the regulatory radar. In order to comply with the federal Clean Water
Act, to maintain NPDES delegation, and to take a positive step to
ensure that major sources of agricultural nutrient pollution in the
watershed are addressed, DEP must, as EPA has done, amend the
definition of CAFO to include the appropriate medium-sized animal
operations into the regulation.
2. The definition of CAFO in § 92.1 is vague and ambiguous.
In addition to not satisfying federal CWA requirements, the proposed
definition of CAFO in § 92.1 is vague and ambiguous. It is unfair to
both citizens, and the potentially regulated agriculture community,
since the regulation fails to give adequate notice to both groups of
who is covered by the regulation. This uncertainty will only lead to
litigation and the need for the paperwork, expenses, and wasted time
of regulatory revisions in the future to correct the problematic
language. Moreover, the regulation itself could be held by a court to
be violative of due process since it is void for vagueness.
3. The proposed definition of CAFO at § 92.1 irrationally excuses



unauthorized discharges from CAFO classification

The nonsensical definition includes one class of CAFOs that is:
"any agricultural operation with a discharge to surface waters
that is authorized by Department permit limits and conditions."
It excludes from CAFO classification agricultural operations that are
operating without necessary permits, or are otherwise not authorized
by the Department. Thus, an agricultural operation could refuse to
get a permit and by doing so avoid classification as a CAFO and the
regulatory requirements that come with such a classification. In
addition, the language does not specify which "Department permit
limits and conditions" would result in a classification. In sum,
the proposed language is completely irrational and must be amended to
include agricultural operations with discharges regardless of whether
they are authorized by any Department permits.
In order to eliminate irrational language, comply with the federal
rule, and clarify the proposal, DEP needs to recraft the definition of
CAFO in § 92.1 to read as follows:
CAFO—Concentrated animal feeding operation—A CAO with greater than
300 AEUsr any agricultural operation with greater than 1,000 AEUs, any
agricultural operation defined as a large CAFO under 40 CFR §
122.23(b)(4) or a medium CAFO under 40 CFR § 122.23(b)(6) (relating to
concentrated animal feeding operations (applicable to state NPDES
programs, see 123.25)), or any other agricultural operation designated
as a CAFO by the Department based on risk of pollution of surface
waters using relevant criteria such as the size, location and
management plan of the operation.
The proposed rule's calculation of Animal Equivalent Units to define
CAFOs is appropriate for Pennsylvania's mixed operations. Many
operations may not reach any of the species-specific thresholds to be
considered a CAFO, but would have more than 300 AEUs and need to be
included.
4. The Clean Streams Law must be enforced effectively.
§ 91.36 (c) should be rewritten to state: Discharge of Pollutants. It
is unlawful for agricultural operations to discharge pollutants to
waters of the Commonwealth except as allowed by regulations or a
permit administered by the Department. The Department SHALL take an
enforcement action against any agricultural operation in violation of
this requirement. In addition, when an agricultural operation is found
to be in violation of the Clean Streams Law, 35 P.S. § 691.1 et seq.,
the Department SHALL require the agricultural operation to develop and
implement a nutrient management plan under Chapter 83, Subchapter D,
for abatement or prevention of the pollution.
5. The provisions relating to buffers and setbacks are vague.
The requirement for a 100-foot year round setback (or 35-foot
vegetative buffer) from streams and other water bodies for land
application of manure is a giant step in the right direction. However,
a 50-foot buffer would capture much more pollution before it enters
our streams and downstream waters. The language requiring
"appropriate vegetated buffers and setbacks," is vague. The
Pennsylvania Technical Guide standards for Riparian Forest Buffers
(391) and Riparian Herbaceous Cover (390) would provide helpful
guidance on how these buffers may be designed to capture pollution and
protect water quality.
Thank you very much, and I look forward to a strengthened regulation
and improved water quality.

Sincerely,

Mr. Michael Gumpert
1727 Weavertown Rd
Douglassville, PA 19518-8944



Original: 2412

Hughes, Marjorie

From: Reed Wilmerding [reedwHmerding@yahoo.com]
Sent: Thursday, October 07, 2004 8:03 AM
To: RegComments@state.pa.us
Subject: Water Quality at Risk: comments on proposed CAFO regulation

October 07, 2004

Pennsylvania Department of Environmental Protection
PA

Dear ,

Subject: Comments on proposed CAFO regulation
The proposed Concentrated Animal Feeding Operation (CAFO) regulation
is seriously inadequate at minimizing nutrient pollution and
protecting water quality. Pennsylvania already has an estimated 3,903
miles of streams impaired by agricultural impacts, and this regulation
holds little potential for correcting this.
1. The proposed regulations fail to require a NPDES permit for
medium CAFOs, as required by federal regulation.
The proposed definition of CAFO in § 92.1 is legally problematic
because it fails to include certain medium CAFOs, that are required by
the federal regulations at 40 CFR §. 122.23(a), (b) (2) and (b) (6) to
obtain permits. Inexplicably, while the proposed definition in § 92.1
correctly cross-references those facilities that are classified as
large CAFOs, it omits the medium-sized facilities that also must be
classified as CAFOs.
The federal rule includes specific language regarding
"discharges" in the definition of small and medium CAFOs at
40 CFR § 122.23(b)(6)(ii). This provides an opportunity to regulate
and enforce operations currently not covered by the Nutrient
Management Act, that contribute heavy nutrient loads to the
Commonwealth's waters. This definition would include operations with
livestock in streams, stormwater flowing from manure management
facilities, and other sources of stream degradation. A definition that
includes operations with 300 to 1,000 AEUs that must have a Nutrient
Management Plan may include more operations than the definition at 40
CFR 122.23(b) (6) (ii), but not those operations with the most serious
pollution problems.
In the Chesapeake Bay watershed in Pennsylvania, agricultural
operations are the largest source of nitrogen and phosphorous
pollution. While many large confined animal operations have been
subject to CAFO permit and nutrient management planning requirements,
many medium and small size agricultural operations have operated under
the regulatory radar. In order to comply with the federal Clean Water
Act, to maintain NPDES delegation, and to take a positive step to
ensure that major sources of agricultural nutrient pollution in the
watershed are addressed, DEP must, as EPA has done, amend the
definition of CAFO to include the appropriate medium-sized animal
operations into the regulation.
2. The definition of CAFO in § 92.1 is vague and ambiguous.
In addition to not satisfying federal CWA requirements, the proposed
definition of CAFO in § 92.1 is vague and ambiguous. It is unfair to
both citizens, and the potentially regulated agriculture community,
since the regulation fails to give adequate notice to both groups of
who is covered by the regulation. This uncertainty will only lead to
litigation and the need for the paperwork, expenses, and wasted time
of regulatory revisions in the future to correct the problematic
language. Moreover, the regulation itself could be held by a court to
be violative of due process since it is void for vagueness.
3. The proposed definition of CAFO at § 92.1 irrationally excuses



unauthorized discharges from CAFO classification

The nonsensical definition includes one class of CAFOs that is:
"any agricultural operation with a discharge to surface waters
that is authorized by Department permit limits and conditions."
It excludes from CAFO classification agricultural operations that are
operating without necessary permits, or are otherwise not authorized
by the Department. Thus, an agricultural operation could refuse to
get a permit and by doing so avoid classification as a CAFO and the
regulatory requirements that come with such a classification. In
addition, the language does not specify which "Department permit
limits and conditions" would result in a classification. In sum,
the proposed language is completely irrational and must be amended to
include agricultural operations with discharges regardless of whether
they are authorized by any Department permits.
In order to eliminate irrational language, comply with the federal
rule, and clarify the proposal, DEP needs to recraft the definition of
CAFO in § 92.1 to read as follows:
CAFO—Concentrated animal feeding operation—A CAO with greater than
300 AEUs, any agricultural operation with greater than 1,000 AEUs, any
agricultural operation defined as a large CAFO under 40 CFR §
122.23{b)(4) or a medium CAFO under 40 CFR § 122.23(b)(6) (relating to
concentrated animal feeding operations (applicable to state NPDES
programs, see 123.25)), or any other agricultural operation designated
as a CAFO by the Department based on risk of pollution of surface
waters using relevant criteria such as the size, location and
management plan of the operation.
The proposed rule's calculation of Animal Equivalent Units to define
CAFOs is appropriate for Pennsylvania's mixed operations. Many
operations may not reach any of the species-specific thresholds to be
considered a CAFO, but would have more than 300 AEUs and need to be
included.
4. The Clean Streams Law must be enforced effectively.
§ 91.36 (c) should be rewritten to state: Discharge of Pollutants. It
is unlawful for agricultural operations to discharge pollutants to
waters of the Commonwealth except as allowed by regulations or a
permit administered by the Department. The Department SHALL take an
enforcement action against any agricultural operation in violation of
this requirement. In addition, when an agricultural operation is found
to be in violation of the Clean Streams Law, 35 P.S. § 691.1 et seq.,
the Department SHALL require the agricultural operation to develop and
implement a nutrient management plan under Chapter 83, Subchapter D,
for abatement or prevention of the pollution.
5. The provisions relating to buffers and setbacks are vague.
The requirement for a 100-foot year round setback (or 3b-foot
vegetative buffer) from streams and other water bodies for land
application of manure is a giant step in the right direction. However,
a 50-foot buffer would capture much more pollution before it enters
our streams and downstream waters. The language requiring
"appropriate vegetated buffers and setbacks," is vague. The
Pennsylvania Technical Guide standards for Riparian Forest Buffers
(391) and Riparian Herbaceous Cover (390) would provide helpful
guidance on how these buffers may be designed to capture pollution and
protect water quality.
Thank you very much, and I look forward to a strengthened regulation
and improved water quality.

Sincerely,

Mr. Reed Wilmerding
102 Ardmore Ave Apt IN
Ardmore, PA 19003-1325



Original: 2412

Hughes. Mariorie

From: Emily Phelan [ehs107@hotmail.com]
Sent: Thursday, October 07,2004 8:40 AM
To: RegComments@state.pa.us
Subject: Water Quality at Risk: comments on proposed CAFO regulation

October 07, 2004

Pennsylvania Department of Environmental Protection
PA

Dear ,

Subject: Comments on proposed CAFO regulation
The proposed Concentrated Animal Feeding Operation (CAFO) regulation
is seriously inadequate at minimizing nutrient pollution and
protecting water quality. Pennsylvania already has an estimated 3f903
miles of streams impaired by agricultural impacts, and this regulation
holds little potential for correcting this.
1. The proposed regulations fail to require a NPDES permit for
medium CAFOs, as required by federal regulation.
The proposed definition of CAFO in § 92.1 is legally problematic
because it fails to include certain medium CAFOs, that are required by
the federal regulations at 40 CFR § 122.23(a), (b)(2) and (b)(6) to
obtain permits. Inexplicably, while the proposed definition in § 92.1
correctly cross-references those facilities that are classified as
large CAFOs, it omits the medium-sized facilities that also must be
classified as CAFOs.
The federal rule includes specific language regarding
"discharges" in the definition of small and medium CAFOs at
40 CFR § 122.23(b)(6)(ii). This provides an opportunity to regulate
and enforce operations currently not covered by the Nutrient
Management Act, that contribute heavy nutrient loads to the
Commonwealths waters. This definition would include operations with
livestock in streams, stormwater flowing from manure management
facilities, and other sources of stream degradation. A definition that
includes operations with 300 to 1,000 AEUs that must have a Nutrient
Management Plan may include more operations than the definition at 40
CFR 122.23(b)(6)(ii), but not those operations with the most serious
pollution problems.
In the Chesapeake Bay watershed in Pennsylvania, agricultural
operations are the largest source of nitrogen and phosphorous
pollution. While many large confined animal operations have been
subject to CAFO permit and nutrient management planning requirements,
many, medium and small size agricultural operations have operated under
the regulatory radar. In order to comply with the federal Clean Water
Act, to maintain NPDES delegation, and to take a positive step to
ensure that major sources of agricultural nutrient pollution in the
watershed are addressed, DEP must, as EPA has done, amend the
definition of CAFO to include the appropriate medium-sized animal
operations into the regulation.
2. The definition of CAFO in § 92.1 is vague and ambiguous.
In addition to not satisfying federal CWA requirements, the proposed
definition of CAFO in § 92.1 is vague and ambiguous. It is unfair to
both citizens, and the potentially regulated agriculture community,
since the regulation fails to give adequate notice to both groups of
who is covered by the regulation. This uncertainty will only lead to
litigation and the need for the paperwork, expenses, and wasted time
of regulatory revisions in the future to correct the problematic
language. Moreover, the regulation itself could be held by a court to
be violative of due process since it is void for vagueness.
3. The proposed definition of CAFO at § 92.1 irrationally excuses



unauthorized discharges from CAFO classification

The nonsensical definition includes one class of CAFOs that is:
"any agricultural operation with a discharge to surface waters
that is authorized by Department permit limits and conditions."
It excludes from CAFO classification agricultural operations that are
operating without necessary permits, or are otherwise not authorized
by the Department. Thus, an agricultural operation could refuse to
get a permit and by doing so avoid classification as a CAFO and the
regulatory requirements that come with such a classification. In
addition, the language does not specify which "Department permit
limits and conditions" would result in a classification. In sum,
the proposed language is completely irrational and must be amended to
include agricultural operations with discharges regardless of whether
they are authorized by any Department permits.
In order to eliminate irrational language, comply with the federal
rule, and clarify the proposal, DEP needs to recraft the definition of
CAFO in § 92.1 to read as follows:
CAFO—Concentrated animal feeding operation—A CAO with greater than
300 AEUs, any agricultural operation with greater than 1,000 AEUs, any
agricultural operation defined as a large CAFO under 40 CFR §
122.23(b)(4) or a medium CAFO under 40 CFR § 122.23(b)(6) (relating to
concentrated animal feeding operations (applicable to state NPDES
programs, see 123.25)), or any other agricultural operation designated
as a CAFO by the Department based on risk of pollution of surface
waters using relevant criteria such as the size, location and
management plan of the operation.
The proposed rule's calculation of Animal Equivalent Units to define
CAFOs is appropriate for Pennsylvania's mixed operations. Many
operations may not reach any of the species-specific thresholds to be
considered a CAFO, but would have more than 300 AEUs and need to be
included.
4. The Clean Streams Law must be enforced effectively.
§ 91.36 (c) should be rewritten to state: Discharge of Pollutants. It
is unlawful for agricultural operations to discharge pollutants to
waters of the Commonwealth except as allowed by regulations or a
permit administered by the Department. The Department SHALL take an
enforcement action against any agricultural operation in violation of
this requirement. In addition, when an agricultural operation is found
to be in violation of the Clean Streams Law, 35 P.S. § 691.1 et seq.,
the Department SHALL require the agricultural operation to develop and
implement a nutrient management plan under Chapter 83, Subchapter D,
for abatement or prevention of the pollution.
5. The provisions relating to buffers and setbacks are vague.
The requirement for a 100-foot year round setback (or 35-foot
vegetative buffer) from streams and other water bodies for land
application of manure is a giant step in the right direction. However,
a 50-foot buffer would capture much more pollution before it enters
our streams and downstream waters. The language requiring
"appropriate vegetated buffers and setbacks," is vague. The
Pennsylvania Technical Guide standards for Riparian Forest Buffers
(391) and Riparian Herbaceous Cover (390) would provide helpful
guidance on how these buffers may be designed to capture pollution and
protect water quality.
Thank you very much, and I look forward to a strengthened regulation
and improved water quality.

Sincerely,

Mrs. Emily Phelan
405 Irish Rd
Berwyn, PA 19312-1013



Original: 2412
Hughes, Marjorie

From: Teri Dignazio [oavp@netscape.net]
Sent: Thursday, October 07, 2004 12:30 AM
To: RegComments@state.pa.us
Subject: Water Quality at Risk Right Here:CAFO/Human sewage-my neighborhood.

October 06, 2004

Pennsylvania Department of Environmental Protection
PA

Dear ,

Subject: Comments on proposed CAFO regulation
I know what this is about personally. I witnessed my township change
the manure storage zoning to allow an 8000 wean to slaughter operation
go in on a farm next door to us. The farmer advertised in public
notices one month prior before any public announcement was made in a
township meeting.The announcement that was made was as brief as
possible 9 words as I recall during the correspondence section.The
"unnamed" family was in application for a CAFO and that was
the extent of the announcement - no details.
After the meeting I checked the advertisement and yes public comment
period was already over at the time they barely announced it in public
forum.
The outcome was the Chester Water Authority was pre-empted from
making any comment. This farm, surely, has a nutrient management
program - but you have to wonder how much run off escapes after land
appliation. The family owns 300 acres and I assume can spread all of
it on the land that drains directly into the Octoraro Reservoir. It is
amazing to me this geography actually passed all the "rules &
regulations". I can only attribute it to political & economic
influences in Harrisburg and certainly on the local level. Is this any
way to run a protective program?
On the other side of our home there is another barn of 3600. This man
only has 45 acres and I believe is allowed to spread 100,000 gallons
on his property and then uses export contracts to neighboring farms.
The stream his land runs to goes in below the actual reservoir but
does empty into the Octoraro. I was able to read the manure export
plan and the farm is/was exporting it just up the road to a dairy faria
draining to the same Octoraro and the rest of the export was being
driven 3 miles away to a farm in Lancaster Country directly abutting
the west branch of the Chester Water Authority reservoir. Now I ask
you isn't this all a bit much?????? Who is running this show????
Doesn't anyone have a map in Harrisburg? Are all CAFO's and,their
management plans treated independently with no reference to the
larger region?
As far as I know these were the first CAFO's to go into my township
and both drain to the Reservoir or Octoraro and on to the Chesapeake.
I have no problem with the family operations, just am stunned that
12,000 head are next door to each other both spreading manure and
exporting it to the Octoraro by one means or another.
As I write today,a developer's coalition quietly announced they have
taken an option to purchase 2 farms equaling 120 acres for spray
irrigation. These developers intend to give these fields to the Oxford
Area Sewer System. The greater public has not seen anthing in the
paper yet - supposed to come out next week. Mind you this is in on the
same valley/roads as the CAFO's. The addition of human waste water-
draining to the same TWeed Creek into the Octorao seems
unimaginable is anybody getting the big picture??????... Where
is the visionary regulation body overseeing our little corner of
Oxford. We already have 1200 swine and now 120 additional acres of



human waste is being planned. Tweed Creek is the target stream that
OASA's released it's emergency million gallons of untreated sewage
into last February & March.
I truly believe my little neighborhood in the W7 watershed is single
handly contributing a huge percentage of nitrates to the Chesapeake
and who knows what else! Be glad to give everyone a tour.
Now back to the "canned" message.
The proposed Concentrated Animal Feeding Operation (CAFO) regulation
is seriously inadequate at minimizing nutrient pollution and
protecting water quality. Pennsylvania already has an estimated 3,903
miles of streams impaired by agricultural impacts, and this regulation
holds little potential for correcting this.
1. The proposed regulations fail to require a NPDES permit for
medium CAFOs, as required by federal regulation.
The proposed definition of CAFO in § 92.1 is legally problematic
because it fails to include certain medium CAFOs, that are required by
the federal regulations at 40 CFR § 122.23(a), (b)(2) and (b)(6) to
obtain permits. Inexplicably, while the proposed definition in § 92.1
correctly cross-references those facilities that are classified as
large CAFOs, it omits the medium-sized facilities that also must be
classified as CAFOs.
The federal rule includes specific language regarding
"discharges" in the definition of small and medium CAFOs at
40 CFR § 122.23(b)(6)(ii). This provides an opportunity to regulate
and enforce operations currently not covered by the Nutrient
Management Act, that contribute heavy nutrient loads to the
Commonwealth's waters. This definition would include operations with
livestock in streams, stormwater flowing from manure management
facilities, and other sources of stream degradation. A definition that
includes operations with 300 to 1,000 AEUs that must have a Nutrient
Management Plan may include more operations than the definition at 40
CFR 122.23(b)(6)(ii), but not those operations with the most serious
pollution problems.
In the Chesapeake Bay watershed in Pennsylvania, agricultural
operations are the largest source of nitrogen and phosphorous
pollution. While many large confined animal operations have been
subject to CAFO permit and nutrient management planning requirements,
many medium and small size agricultural operations have operated under
the regulatory radar. In order to comply with the federal Clean Water
Act, to maintain NPDES delegation, and to take a positive step to
ensure that major sources of agricultural nutrient pollution in the
watershed are addressed, DEP must, as EPA has done, amend the
definition of CAFO to include the appropriate medium-sized animal
operations into the regulation.
2. The iefinition of CAFO in § 92.1 is vague and ambiguous.
In addition to not satisfying federal CWA requirements, the proposed
definition of CAFO in § 92.1 is vague and ambiguous. It is unfair to
both citizens, and the potentially regulated agriculture community,
since the regulation fails to give adequate notice to both groups of
who is covered by the regulation. This uncertainty will only lead to
litigation and the need for the paperwork, expenses, and wasted time
of regulatory revisions in the future to correct the problematic
language. Moreover, the regulation itself could be held by a court to
be violative of due process since it is void for vagueness.
3. The proposed definition of CAFO at § 92.1 irrationally excuses
unauthorized discharges from CAFO classification

The nonsensical definition includes one class of CAFOs that is:
"any agricultural operation with a discharge to surface waters
that is authorized by Department permit limits and conditions."
It excludes from CAFO classification agricultural operations that are
operating without necessary permits, or are otherwise not authorized
by the Department. Thus, an agricultural operation could refuse to
get a permit and by doing so avoid classification as a CAFO and the
regulatory requirements that come with such a classification. In
addition, the language does not specify which "Department permit
limits and conditions" would result in a classification. In sum,
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the proposed language is completely irrational and must be amended to
include agricultural operations with discharges regardless of whether
they are authorized by any Department permits.
In order to eliminate irrational language, comply with the federal
rule, and clarify the proposal, DEP needs to recraft the definition of
CAFO in § 92.1 to read as follows:
CAFO—Concentrated animal feeding operation—A CAO with greater than
300 AEUs, any agricultural operation with greater than 1,000 AEUs, any
agricultural operation defined as a large CAFO under 40 CFR §
122.23(b)(4) or a medium CAFO under 40 CFR § 122.23(b)(6) (relating to
concentrated animal feeding operations (applicable to state NPDES
programs, see 123.25)), or any other agricultural operation designated
as a CAFO by the Department based on risk of pollution of surface
waters using relevant criteria such as the size, location and
management plan of the operation.
The proposed rule's calculation of Animal Equivalent Units to define
CAFOs is appropriate for Pennsylvania's mixed operations. Many
operations may not reach any of the species-specific thresholds to be
considered a CAFO, but would have more than 300 AEUs and need to be
included.
4. The Clean Streams Law must be enforced effectively.
§ 91.36 (c) should be rewritten to state: Discharge of Pollutants. It
is unlawful for agricultural operations to discharge pollutants to
waters of the Commonwealth except as allowed by regulations or a
permit administered by the Department. The Department SHALL take an
enforcement action against any agricultural operation in violation of
this requirement. In addition, when an agricultural operation is found
to be in violation of the Clean Streams Law, 35 P.S. § 691.1 et seq.,
the Department SHALL require the agricultural operation to develop and
implement a nutrient management plan under Chapter 83, Subchapter D,
for abatement or prevention of the pollution.
5. The provisions relating to buffers and setbacks are vague.
The requirement for a 100-foot year round setback (or 35-foot
vegetative buffer) from streams and other water bodies for land
application of manure is a giant step in the right direction. However,
a 50-foot buffer would capture much more pollution before it enters
our streams and downstream waters. The language requiring
"appropriate vegetated buffers and setbacks," is vague. The
Pennsylvania Technical Guide standards for Riparian Forest Buffers
(391) and Riparian Herbaceous Cover (390) would provide helpful
guidance on how these buffers may be designed to capture pollution and
protect water quality.
Thank you very much, and I look forward to a strengthened regulation
and improved water quality,

Sincerely,

Mrs. Teri Dignazio
560 Bethel Rd
Oxford, PA 19363-1138
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Environmental Quality Board
October 8, 2004

Mr. Robert E. Nyce, Executive Director
Independent Regulatory Review Commission
14th Floor, Harristown #2
333 Market Street
Harrisburg, PA 17120

Re: Concentrated Animal Feeding Operations (CAFOs) and Other Livestock Agricultural
Operations (#7-391)

Dear Mr. Nyce:

The Environmental Quality Board (EQB) received the enclosed comments regarding
the above-referenced proposed rulemaking from the following individual:

1. Mrs. Teri Dignazio, 560 Bethel Rd., Oxford, PA 19363-1138
2. Mr. Shawn Radcliffe 30 E Third St. IF, Media, PA 19063-2907
3. Elizabeth Sterner, 1214 Blake Ct, York, PA 17403-9114
4. Ms. Luana Goodwin, 2, Philadelphia, PA 19130

The comments were received on the Department's RegComment e-mail account and
are enclosed for your review. Please contact me if you have any questions.

/4^'V^w) -
MarjorieL. Hughes
Regwatpry Coordinator

Enclosures
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Original: 2412

Hughes, Marjorie

From: Shawn Radcliffe [tmbg2222@hotmail.com]
Sent: Friday, October 08,2004 12:17 PM
To: RegComments@state.pa.us
Subject: Water Quality at Risk: comments on proposed CAFO regulation

October 08, 2004

Pennsylvania Department of Environmental Protection
PA

Dear ,

Subject: Comments on proposed CAFO regulation
The proposed Concentrated Animal Feeding Operation (CAFO) regulation
is seriously inadequate at minimizing nutrient pollution and
protecting water quality. Pennsylvania already has an estimated 3,903
miles of streams impaired by agricultural impacts, and this regulation
holds little potential for correcting this.
1. The proposed regulations fail to require a NPDES permit for
medium CAFOs, as required by federal regulation.
The proposed definition of CAFO in § 92.1 is legally problematic
because it fails to include certain medium CAFOs, that are required by
the federal regulations at 40 CFR § 122.23(a), (b)(2) and (b)(6) to
obtain permits. Inexplicably, while the proposed definition in § 92.1
correctly cross-references those facilities that are classified as
large CAFOs, it omits the medium-sized facilities that also must be
classified as CAFOs.
The federal rule includes specific language regarding
"discharges" in the definition of small and medium CAFOs at
40 CFR § 122.23(b)(6)(ii). This provides an opportunity to regulate
and enforce operations currently not covered by the Nutrient
Management Act, that contribute heavy nutrient loads to the
Commonwealth's waters. This definition would include operations with
livestock in streams, stormwater flowing from manure management
facilities, and other sources of stream degradation. A definition that
includes operations with 300 to 1,000 AEUs that must have a Nutrient
Management Plan may include more operations than the definition at 40
CFR 122.23(b)(6)(ii), but not those operations with the most serious
pollution problems.
In the Chesapeake Bay watershed in Pennsylvania, agricultural
operations are the largest source of nitrogen and phosphorous
pollution. While many large confined animal operations have been
subject to CAFO permit and nutrient management planning requirements,
many medium and small size agricultural operations have operated under
the regulatory radar. In order to comply with the federal Clean Water
Act, to maintain NPDES delegation, and to take a positive step to
ensure that major sources of agricultural nutrient pollution in the
watershed are addressed, DEP must, as EPA has done, amend the
definition of CAFO to include the appropriate medium-sized animal
operations into the regulation.
2. The definition of CAFO in § 92.1 is vague and ambiguous.
In addition to not satisfying federal CWA requirements, the proposed
definition of CAFO in § 92.1 is vague and ambiguous. It is unfair to
both citizens, and the potentially regulated agriculture community,
since the regulation fails to give adequate notice to both groups of
who is covered by the regulation. This uncertainty will only lead to
litigation and the need for the paperwork, expenses, and wasted time
of regulatory revisions in the future to correct the problematic
language. Moreover, the regulation itself could be held by a court to
be violative of due process since it is void for vagueness.
3. The proposed definition of CAFO at § 92.1 irrationally excuses



unauthorized discharges from CAFO classification

The nonsensical definition includes one class of CAFOs that is:
"any agricultural operation with a discharge to surface waters
that is authorized by Department permit limits and conditions."
It excludes from CAFO classification agricultural operations that are
operating without necessary permits, or are otherwise not authorized
by the Department. Thus, an agricultural operation could refuse to
get a permit and by doing so avoid classification as a CAFO and the
regulatory requirements that come with such a classification. In
addition, the language does not specify which "Department permit
limits and conditions" would result in a classification. In sum,
the proposed language is completely irrational and must be amended to
include agricultural operations with discharges regardless of whether
they are authorized by any Department permits.
In order to eliminate irrational language, comply with the federal
rule, and clarify the proposal, DEP needs to recraft the definition of
CAFO in § 92.1 to read as follows:
CAFO—Concentrated animal feeding operation—A CAO with greater than
300 AEUs, any agricultural operation with greater than 1,000 AEUs, any
agricultural operation defined as a large CAFO under 40 CFR §
122.23(b)(4) or a medium CAFO under 40 CFR § 122.23(b)(6) (relating to
concentrated animal feeding operations (applicable to state NPDES
programs, see 123.25)), or any other agricultural operation designated
as a CAFO by the Department based on risk of pollution of surface
waters using relevant criteria such as the size, location and
management plan of the operation.
The proposed rule's calculation of Animal Equivalent Units to define
CAFOs is appropriate for Pennsylvania's mixed operations. Many
operations may not reach any of the species-specific thresholds to be
considered a CAFO, but would have more than 300 AEUs and need to be
included.
4. The Clean Streams Law must be enforced effectively.
§ 91.36 (c) should be rewritten to state: Discharge of Pollutants. It
is unlawful for agricultural operations to discharge pollutants to
waters of the Commonwealth except as allowed by regulations or a
permit administered by the Department. The Department SHALL take an
enforcement action against any agricultural operation in violation of
this requirement. In addition, when an agricultural operation is found
to be in violation of the Clean Streams Law, 35 P.S. § 691.1 et seq.,
the Department SHALL require the agricultural operation to develop and
implement a nutrient management plan under Chapter 83, Subchapter D,
for abatement or prevention of the pollution.
5. The provisions relating to buffers and setbacks are vague.
The requirement for a 100-foot year round setback (or 35-foot
vegetative buffer) from streams and other water bodies for land
application of manure is a giant step in the right direction. However,
a 50-foot buffer would capture much more pollution before it enters
our streams and downstream waters. The language requiring
"appropriate vegetated buffers and setbacks," is vague. The
Pennsylvania Technical Guide standards for Riparian Forest Buffers
(391) and Riparian Herbaceous Cover (390) would provide helpful
guidance on how these buffers may be designed to capture pollution and
protect water quality.
Thank you very much, and I look forward to a strengthened regulation
and improved water quality.

Sincerely,

Mr. Shawn Radcliffe
30 E Third St IF
Media, PA 19063-2907
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Hughes. Marjorle

From: Elizabeth Sterner [estemer@adelphia.net]
Sent: Friday, October 08, 2004 1:26 PM
To: RegComments@state.pa.us
Subject: Water Quality at Risk: comments on proposed CAFO regulation

October 08, 2004

Pennsylvania Department of Environmental Protection
PA

Dear ,

Subject: Comments on proposed CAFO regulation
The proposed Concentrated Animal Feeding Operation (CAFO) regulation
is seriously inadequate at minimizing nutrient pollution and
protecting water quality. Pennsylvania already has an estimated 3,903
miles of streams impaired by agricultural impacts, and this regulation
holds little potential for correcting this.
1. The proposed regulations fail to require a NPDES permit for
medium CAFOs, as required by federal regulation.
The proposed definition of CAFO in § 92.1 is legally problematic
because it fails to include certain medium CAFOs, that are required by
the federal regulations at 40 CFR § 122.23(a), (b)(2) and (b) (6) to
obtain permits- Inexplicably, while the proposed definition in § 92.1
correctly cross-references those facilities that are classified as
large CAFOs, it omits the medium-sized facilities that also must be
classified as CAFOs.
The federal rule includes specific language regarding
"discharges" in the definition of small and medium CAFOs at
40 CFR § 122.23(b)(6)(ii). This provides an opportunity to regulate
and enforce operations currently not covered by the Nutrient
Management Act, that contribute heavy nutrient loads to the
Commonwealth's waters. This definition would include operations with
livestock in streams, stormwater flowing from manure management
facilities, and other sources of stream degradation. A definition that
includes operations with 300 to 1,000 AEUs that must have a Nutrient
Management Plan may include more operations than the definition at 40
CFR 122.23(b)(6)(ii), but not those operations with the most serious
pollution problems.
In the Chesapeake Bay watershed in Pennsylvania, agricultural
operations are the largest source of nitrogen and phosphorous
pollution. While many large confined animal operations have been
subject to CAFO permit and nutrient management planning requirements,
many medium and small size agricultural operations have operated under
the regulatory radar. In order to comply with the federal Clean Water
Act, to maintain NPDES delegation, and to take a positive step to
ensure that major sources of agricultural nutrient pollution in the
watershed are addressed, DEP must, as EPA has done, amend the
definition of CAFO to include the appropriate medium-sized animal
operations into the regulation.
2. The definition of CAFO in § 92.1 is vague and ambiguous.
In addition to not satisfying federal CWA requirements, the proposed
definition of CAFO in § 92.1 is vague and ambiguous. It is unfair to
both citizens, and the potentially regulated agriculture community,
since the regulation fails to give adequate notice to both groups of
who is covered by the regulation. This uncertainty will only lead to
litigation and the need for the paperwork, expenses, and wasted time
of regulatory revisions in the future to correct the problematic
language. Moreover, the regulation itself could be held by a court to
be violative of due process since it is void for vagueness.
3. The proposed definition of CAFO at § 92.1 irrationally excuses



unauthorized discharges from CAFO classification

The nonsensical definition includes one class of CAFOs that is:
"any agricultural operation with a discharge to surface waters
that is authorized by Department permit limits and conditions."
It excludes from CAFO classification agricultural operations that are
operating without necessary permits, or are otherwise not authorized
by the Department. Thus, an agricultural operation could refuse to
get a permit and by doing so avoid classification as a CAFO and the
regulatory requirements that come with such a classification. In
addition, the language does not specify which "Department permit
limits and conditions" would result in a classification. In sum,
the proposed language is completely irrational and must be amended to
include agricultural operations with discharges regardless of whether
they are authorized by any Department permits.
In order to eliminate irrational language, comply with the federal
rule, and clarify the proposal, DEP needs to recraft the definition of
CAFO in § 92.1 to read as follows:
CAFO—Concentrated animal feeding operation—A CAO with greater than
300 AEUs, any agricultural operation with greater than 1,000 AEUs, any
agricultural operation defined as a large CAFO under 40 CFR §
122.23(b)(4) or a medium CAFO under 40 CFR § 122.23(b)(6) (relating to
concentrated animal feeding operations {applicable to state NPDES
programs, see 123.25)), or any other agricultural operation designated
as a CAFO by the Department based on risk of pollution of surface
waters using relevant criteria such as the size, location and
management plan of the operation.
The proposed rule's calculation of Animal Equivalent Units to define
CAFOs is appropriate for Pennsylvania's mixed operations. Many
operations may not reach any of the species-specific thresholds to be
considered a CAFO, but would have more than 300 AEUs and need to be
included.
4. The Clean Streams Law must be enforced effectively.
§ 91.36 (c) should be rewritten to state: Discharge of Pollutants. It
is unlawful for agricultural operations to discharge pollutants to
waters of the Commonwealth except as allowed by regulations or a
permit administered by the Department. The Department SHALL take an
enforcement action against any agricultural operation in violation of
this requirement. In addition, when an agricultural operation is found
to be in violation of the Clean Streams Law, 35 P.S. § 691.1 et seq.,
the Department SHALL require the agricultural operation to develop and
implement a nutrient management plan under Chapter 83, Subchapter D,
for abatement or prevention of the pollution.
5. The provisions relating to buffers and setbacks are vague.
The requireriient for a 100-foot year round setback (or 35-foot
vegetative buffer) from streams and other water bodies for land
application of manure is a giant step in the right direction. However,
a 50-foot buffer would capture much more pollution before it enters
our streams and downstream waters. The language requiring
"appropriate vegetated buffers and setbacks," is vague. The
Pennsylvania Technical Guide standards for Riparian Forest Buffers
(391) and Riparian Herbaceous Cover (390) would provide helpful
guidance on how these buffers may be designed to capture pollution and
protect water quality.
Thank you very much, and I look forward to a strengthened regulation
and improved water quality.

Sincerely,

Mrs. Elizabeth Sterner
1214 Blake Ct
York, PA 17403-9114
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Hughes, Marjorie

From: Luana Goodwin pugoodwin@msn.com]
Sent: Friday, October 08,20041:31 PM
To: RegComments@state.pa.us
Subject: Water Quality at Risk: comments on proposed CAFO regulation

October 08, 2004

Pennsylvania Department of Environmental Protection
PA

Dear ,

Subject: Comments on proposed CAFO regulation
The proposed Concentrated Animal Feeding Operation (CAFO) regulation
is seriously inadequate at minimizing nutrient pollution and
protecting water quality. Pennsylvania already has an estimated 3,903
miles of streams impaired by agricultural impacts, and this regulation
holds little potential for correcting this.
1. The proposed regulations fail to require a NPDES permit for
medium CAFOs, as required by federal regulation.
The proposed definition of CAFO in § 92.1 is legally problematic
because it fails to include certain medium CAFOs, that are required by
the federal regulations at 40 CFR § 122.23(a), (b)(2) and (b)(6) to
obtain permits. Inexplicably, while the proposed definition in § 92.1
correctly cross-references those facilities that are classified as
large CAFOs, it omits the medium-sized facilities that also must be
classified as CAFOs.
The federal rule includes specific language regarding
"discharges" in the definition of small and medium CAFOs at
40 CFR § 122,23(b) (6) (ii). This provides an opportunity to regulate
and enforce operations currently not covered by the Nutrient
Management Act, that contribute heavy nutrient loads to the
Commonwealth's waters. This definition would include operations with
livestock in streams, stormwater flowing from manure management
facilities, and other sources of stream degradation. A definition that
includes operations with 300 to 1,000 AEUs that must have a Nutrient
Management Plan may include more operations than the definition at 40
CFR 122.23(b)(6)(ii), but not those operations with the most serious
pollution problems.
In the Chesapeake Bay watershed in Pennsylvania, agricultural
operations are the largest source of nitrogen and phosphorous
pollution. While many large confined animal operations have been
subject to CAFO permit and nutrient management planning requirements,
many medium and small size agricultural operations have operated under
the regulatory radar. In order to comply with the federal Clean Water
Act, to maintain NPDES delegation, and to take a positive step to
ensure that major sources of agricultural nutrient pollution in the
watershed are addressed, DEP must, as EPA has done, amend the
definition of CAFO to include the appropriate medium-sized animal
operations into the regulation.
2. The definition of CAFO in § 92.1 is vague and ambiguous.
In addition to not satisfying federal CWA requirements, the proposed
definition of CAFO in § 92.1 is vague and ambiguous. It is unfair to
both citizens, and the potentially regulated agriculture community,
since the regulation fails to give adequate notice to both groups of
who is covered by the regulation. This uncertainty will only lead to
litigation'and the need for the paperwork, expenses, and wasted time
of regulatory revisions in the future to correct the problematic
language. Moreover, the regulation itself could be held by a court to
be violative of due process since it is void for vagueness.
3. The proposed definition of CAFO at § 92.1 irrationally excuses

(a)



unauthorized discharges.from CAFO classification

The nonsensical definition includes one class of CAFOs that is:
"any agricultural operation with a discharge to surface waters
that is authorized by Department permit limits and conditions.11

It excludes from CAFO classification agricultural operations that are
operating without necessary permits, or are otherwise not authorized
by the Department. Thus, an agricultural operation could refuse to
get a permit and by doing so avoid classification as a CAFO and the
regulatory requirements that come with such a classification. In
addition, the language does not specify which "Department permit
limits and conditions" would result in a classification. In sum,
the proposed language is completely irrational and must be amended to
include agricultural operations with discharges regardless of whether
they are authorized by any Department permits.
In order to eliminate irrational language, comply with the federal
rule, and clarify the proposal, DEP needs to recraft the definition of
CAFO in § 92.1 to read as follows:
CAFO—Concentrated animal feeding operation—A CAO with greater than
300 AEUs, any agricultural operation with greater than 1,000 AEUs, any
agricultural operation defined as a large CAFO under 40 CFR §
122.23(b)(4) or a medium CAFO under 40 CFR § 122.23(b)(6) (relating to
concentrated animal feeding operations (applicable to state NPDES
programs, see 123.25)), or any other agricultural operation designated
as a CAFO by the Department based on risk of pollution of surface
waters using relevant criteria such as the size, location and
management plan of the operation.
The proposed rule's calculation of Animal Equivalent Units to define
CAFOs is appropriate for Pennsylvania's mixed operations. Many
operations may not reach any of the species-specific thresholds to be
considered a CAFO, but would have more than 300 AEUs and need to be
included.
4. The Clean Streams Law must be enforced effectively.
§ 91.36 (c) should be rewritten to state: Discharge of Pollutants. It
is unlawful for agricultural operations to discharge pollutants to
waters of the Commonwealth except as allowed by regulations or a
permit administered by the Department. The Department SHALL take an
enforcement action against any agricultural operation in violation of
this requirement. In addition, when an agricultural operation is found
to be in violation of the Clean Streams Law, 35 P.S. § 691.1 et seq.,
the Department SHALL require the agricultural operation to develop and
implement a nutrient management plan under Chapter 83, Subchapter D,
for abatement or prevention of the pollution.
5. The provisions relating to buffers and setbacks are vague.
The requirement for a 100-foot year round setback (or 35-foot
vegetative buffer) from streams and other water bodies for land
application of manure is a giant step in the right direction. However,
a 50-foot buffer would capture much more pollution before it enters
our streams and downstream waters. The language requiring
"appropriate vegetated buffers and setbacks," is vague. The
Pennsylvania Technical Guide standards for Riparian Forest Buffers
(391) and Riparian Herbaceous Cover (390) would provide helpful
guidance on how these buffers may be designed to capture pollution and
protect water quality.
Thank you very much, and I look forward to a strengthened regulation
and improved water quality.

Sincerely,

Ms. Luana Goodwin
2
Philadelphia, PA 19130
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Our Comments on the Proposed CAFO, Concentrated Animal Feeding Regulations
& The Nutrient Management Regulations currently under review and revision.

(Sent under separate cover to each agenj^)
From: John & Sandra Mills - 6500 Leonard Drive - Harrisburg, PA 17111- 717-652-6%
Date: 9/30/2004 , ^ < % }>xs^

To:
CAFO Regulations
Environmental Quality Board
PO Box 8477
Harrisburg, PA 17105-8477

To Whom It May Concern:

To:
Nutrient Management Regulations \ ^ \
Conservation Commission \$^
Agriculture Building - Room 405
2301 Cameron Street
Harrisburg, PA 17110

In brief, our interest in the new regulations has happened because we purchased land and built
a retirement home in Huntingdon County in close proximity to Raystown Lake. A 28 mile lake
constructed through the Army Corp of Engineers. The lake and surrounding state park and
game lands is a beautifully pristine area that welcomes everyone to enjoy the many wonderful
and picturesque sights and happenings of this great lake. Camping, boating, fishing and hunting
are just a few of the many amenities enjoyed by all Pennsylvanians at Lake Raystown. Very
recently a large commercial Hog Farm was installed just adjacent to the lake outside the town of
Marklesburg in very close proximity to estuaries that drain directly into the lake. Please Note -
It would appear that the Pork Industry has targeted the Huntingdon County area for factory hog
farming. There are currently 8 farms already in operation with more on the board for approval
Several of the ones already under operation sit in very close proximity to Raystown Lake. This is
a time bomb waiting to go off.
Aside from commenting on all the problems associated with these Hog Farms, for purposes of
this commenting period I will restrict to the following:

On CAFO Regulations: We Support;
25 PA Code § 91.38(a)(3)(ii) - Structures with 1 million gallon capacity of manure storage and more
should be required to obtain WQM Permit.
25 PA Code § 1.36(a)(3)(i)(C) - Storage structures near an impaired watershed should be required to
obtain WQM Permit.
25 PA Code § 91.38(a)(7) and 92.1 - When determining if operation needs WQM Permit DEP should also
consider geology, cumulative impacts of farming operations in same areas, high quality or exceptional
value lakes, (LIKE LAKE RAYSTOWN IN HUNDTINGDON COUNTY), streams, impaired streams,
TMDL Restrictions.

Lake Raystown generates massive amounts of income for the county in tourism dollars,
provides (through our own taxes -the taxpaying citizens of Pennsylvania,) a treasure that
should not be permitted to be compromised by these commercial farming operations in
such close proximity to the lake itself. Should a contamination event occur, it is my
understanding that the entire lake would be closed and shut down. A massive expense in
clean-up operations if one could even be done. The lake could be lost forever.



• 25 PA Code §92,5a(d)(l)(i) - Operations that conduct plowing and tilling must develop and implement an
erosion and sediment control plan to limit runoff. A Flood plan must be in place for the operation.
25 PA Code § 9L36(b)(2) & 25 PA Code§ 92.5a(d)(l)(i) - Dry manure should not be allowed to be
stockpiled in fields for more than 2 weeks.

Now it is currently listed - until next growing season). In winter fields should not have any land
manure applications.
Land that receives manure in the fall months must have cover crop to receive and hold till spring
months.
Infield stacking of manure must have a listed requirement of setbacks.
No stacking near any watershed area.
No stacking on SNOW COVERED OR FROZENGROUND,
Slope of no greater than 8%.

25 PA Code § 925A(d)(l) - Proposed phosphorus index does not consider proximity to impaired and
exceptional quality watersheds.

RAYSTOWN LAKE-Flooding potential, (ESPECIALLY NEAR SMALL TRIBUTARIES
~ the current hog farm on Rt. 26 is a stone 9s throw to small water basins and tributaries to
Raystown Lake. Also account for leeching potential (geology of surrounding grounds and
bedrock -for example shale and limestone) and also use of sludge.
-Must consider net application (phosphorus)-manure to soil - water quality degradation
due to existing phosphorus content of soil
-Consideration of plant growth -fishing, etc.- due to phosphorus imbalance..

Must require balancing for phosphorus on ALL FIELDS - Must require phosphorus balancing on land
receiving exported manure.
25 PA Code § 91.1 and 92,1 and 25 PA Code § 91.36(b)(2) and 25 PA Code § 95,5(a)(d)(l)(i>- Manure
setbacks or vegetated buffer requirements should also apply to these basins, drainage tiles, and other
features that convey water.

Where there is sloping (SUCH AS IS THE CASE WITH RAYSTOWN LAKE), large
buffers of vegetation and trees should be required along all areas of the lake and small
extended water basins, small tributaries, and drainage areas.
Normal setbacks for small streams regarding vegetation should be increased. Setbacks to
SOFt vegetated Buffer.

Miscellaneous Comments on CAFO's:
Public Hearings: There must be listings in the PA Bulletin of all proposed operations. There must also be
additional requirements of local municipalities, townships, and Boro's to adequately inform residents of the
impending operation and provide listed public hearings. Residents must have an avenue to pursue stopping
these large factory operations in their communities (even rural ones) if they wish to band together to do so.
Animal to Land Ratio: We must keep the existing state AND Federal regulations. Mixed livestock would
remain accountable under the existing system. Under the new proposals over 1/3 of all PA Farms under
existing regulations would not be held accountable due to mixed counts of various livestock (hogs, cows,
chicken, etc.)
Antibiotics: Stop the use of antibiotics in our food supply. Stop the ingestion of antibiotics by our livestock
animals. It is not necessary to the extent that it is currently practiced.
High Board Area: I am not sure of the exact term for this but it is the area of space between the limit of
manure capacity and the ceiling of the manure facility. This must be kept at a bigger ratio.
NPDES CAFO: Regulations must be revised to be consistent with the new federal regulations.
Co-Permiting: To ensure full compliance with the CAFO regulations, agri-business corporations that
contract with livestock operators or livestock management companies that operate facilities under contact
with farmers should be required to CO-SIGN the CAFO PERMITS. The large factory farm
corporations that get these small time farmers to set up these large scale factory farm



operations MUST ALSO BE HELD ACCOUNTABLE - They must also shn the CAFO
PERMIT.
Enforcement: Studies show enforcement of the CAFO program has widespread non-compliance. DEP
must substantially increase oversight and enforcement of all provisions of CAFO permits.
Education and Funding: We must find a means to help the farmer who will surely be struggling with all
of the new mandates and regulations. An agency may have a ton of regulations - but if they are not
understood or followed - what good are they? A source of funding for education - information sharing -
problem resolution and increased funding for enforcement must be appropriated.

In Both cases we must take steps to adequately protect natural resources and rural
communities from factory farm pollution.

We ask that you consider our comments and act in a favorable manner on our recommendations.

Sincerely,

w ^ I A M i du <-^
John & Sandra Mills
6500 Leonard Drive
Harrisburg, PA17111
717-652-6940
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Teri Dignazio [oavp@netscape.net]
Thursday, October 07, 2004 12:30 AM
RegComments@state.pa.us
Water Quality at Risk Right Here:CAFO/Human sewage-my neighborhood.

October 06, 2004

Pennsylvania Department of Environmental Protection
PA

Dear ,

Subject: Comments on proposed CAFO regulation
I know what this is about personally. I witnessed my township change
the manure storage zoning to allow an 8000 wean to slaughter operation
go in on a farm next door to us. The farmer advertised in public * "̂  >̂$
notices one month prior before any public announcement was made in a
township meeting.The announcement that was made was as brief as
possible 9 words as I recall during the correspondence section.The
"unnamed" family was in application for a CAFO and that was
the extent of the announcement - no details.
After the meeting I checked the advertisement and yes public comment
period was already over at the time they barely announced it in public
forum.
The outcome was the Chester Water Authority was pre-empted from
making any comment. This farm, surely, has a nutrient management
program - but you have to wonder how much run off escapes after land
appliation. The family owns 300 acres and I assume can spread all of
it on the land that drains directly into the Octoraro Reservoir. It is
amazing to me this geography actually passed all the "rules &
regulations". I can only attribute it to political & economic
influences in Harrisburg and certainly on the local level. Is this any
way to run a protective program?
On the other side of our home there is another barn of 3600. This man
only has 45 acres and I believe is allowed to spread 100,000 gallons
on his property and then uses export contracts to neighboring farms.
The stream his land runs to goes in below the actual reservoir but
does empty into the Octoraro, I was able to read the manure export
plan and the farm is/was exporting it just up the road to a dairy farm
draining to the same Octoraro and the rest of the export was being
driven 3 miles away to a farm in Lancaster Country directly abutting
the west branch of the Chester Water Authority reservoir. Now I ask
you isn't this all a bit much?????? Who is running this show????
Doesn't anyone have a map in Harrisburg? Are all CAFO's and their
management plans treated independently with no reference to the
larger region?
As far as I know these were the first CAFO's to go into my township
and both drain to the Reservoir or Octoraro and on to the Chesapeake,
I have no problem with the family operations, just am stunned that
12,000 head are next door to each other both spreading manure and
exporting it to the Octoraro by one means or another.
As I write today,a developer's coalition quietly announced they have
taken an option to purchase 2 farms equaling 120 acres for spray
irrigation. These developers intend to give these fields to the Oxford
Area Sewer System. The greater public has not seen anthing in the
paper yet - supposed to come out next week. Mind you this is in on the
same valley/roads as the CAFO's. The addition of human waste water-
draining to the same TWeed Creek into the Octorao seems
unimaginable... is anybody getting the big picture??????... Where
is the visionary regulation body overseeing our little corner of
Oxford. We already have 1200 swine and now 120 additional acres of



human waste is being planned. Tweed Creek is the target stream that
OASA's released it's emergency million gallons of untreated sewage
into last February & March.
I truly believe my little neighborhood in the W7 watershed is single
handly contributing a huge percentage of nitrates to the Chesapeake
and who knows what else! Be glad to give everyone a tour.
Now back to the "canned" message.
The proposed Concentrated Animal Feeding Operation (CAFO) regulation
is seriously inadequate at minimizing nutrient pollution and
protecting water quality. Pennsylvania already has an estimated 3,903
miles of streams impaired by agricultural impacts, and this regulation
holds little potential for correcting this.
1. The proposed regulations fail to require a NPDES permit for
medium CAFOs, as required by federal regulation.
The proposed definition of CAFO in § 92.1 is legally problematic
because it fails to include certain medium CAFOs, that are required by
the federal regulations at 40 CFR § 122.23(a), (b)(2) and (b)(6) to
obtain permits. Inexplicably, while the proposed definition in § 92,1
correctly cross-references those facilities that are classified as
large CAFOs, it omits the medium-sized facilities that also must be
classified as CAFOs.
The federal rule includes specific language regarding
"discharges" in the definition of small and medium CAFOs at
40 CFR § 122.23(b) (6) (ii). This provides an opportunity to regulate
and enforce operations currently not covered by the Nutrient
Management Act, that contribute heavy nutrient loads to the
Commonwealth's waters. This definition would include operations with
livestock in streams, stormwater flowing from manure management
facilities, and other sources of stream degradation. A definition that
includes operations with 300 to 1,000 AEUs that must have a Nutrient
Management Plan may include more operations than the definition at 40
CFR 122.23(b)(6)(ii), but not those operations with the most serious
pollution problems.
In the Chesapeake Bay watershed in Pennsylvania, agricultural
operations are the largest source of nitrogen and phosphorous
pollution. While many large confined animal operations have been
subject to CAFO permit and nutrient management planning requirements,
many medium and small size agricultural operations have operated under
the regulatory radar. In order to comply with the federal Clean Water
Act, to maintain NPDES delegation, and to take a positive step to
ensure that major sources of agricultural nutrient pollution in the
watershed are addressed, DEP must, as EPA has done, amend the
definition of CAFO to include the appropriate medium-sized animal
operations into the regulation.
2. The definition of CAFO in § 92.1 is vague and ambiguous.
In addition to not satisfying federal CWA requirements, the proposed
definition of CAFO in § 92.1 is vague and ambiguous. It is unfair to
both citizens, and the potentially regulated agriculture community,
since the regulation fails to give adequate notice to both groups of
who is covered by the regulation. This uncertainty will only lead to
litigation and the need for the paperwork, expenses, and wasted time
of regulatory revisions in the future to correct the problematic
language. Moreover, the regulation itself could be held by a court to
be violative of due process since it is void for vagueness.
3. The proposed definition of CAFO at § 92.1 irrationally excuses
unauthorized discharges from CAFO classification

The nonsensical definition includes one class of CAFOs that is:
"any agricultural operation with a discharge to surface waters
that is authorized by Department permit limits and conditions."
It excludes from CAFO classification agricultural operations that are
operating without necessary permits, or are otherwise not authorized
by the Department. Thus, an agricultural operation could refuse to
get a permit and by doing so avoid classification as a CAFO and the
regulatory requirements that come with such a classification. In
addition, the language does not specify which "Department permit
limits and conditions" would result in a classification. In sum,

2



the proposed language is completely irrational and must be amended to
include agricultural operations with discharges regardless of whether
they are authorized by any Department permits.
In order to eliminate irrational language, comply with the federal
rule, and clarify the proposal, DEP needs to recraft the definition of
CAFO in § 92.1 to read as follows:
CAFO—Concentrated animal feeding operation—A CAO with greater than
300 AEUs, any agricultural operation with greater than 1,000 AEUs, any
agricultural operation defined as a large CAFO under 40 CFR §
122.23(b)(4) or a medium CAFO under 40 CFR § 122.23(b)(6) (relating to
concentrated animal feeding operations (applicable to state NPDES
programs, see 123.25)), or any other agricultural operation designated
as a CAFO by the Department based on risk of pollution of surface
waters using relevant criteria such as the size, location and
management plan of the operation.
The proposed rule's calculation of Animal Equivalent Units to define
CAFOs is appropriate for Pennsylvania's mixed operations. Many
operations may not reach any of the species-specific thresholds to be
considered a CAFO, but would have more than 300 AEUs and need to be
included.
4. The Clean Streams Law must be enforced effectively.
§ 91.36 (c) should be rewritten to state: Discharge of Pollutants. It
is unlawful for agricultural operations to discharge pollutants to
waters of the Commonwealth except as allowed by regulations or a
permit administered by the Department. The Department SHALL take an
enforcement action against any agricultural operation in violation of
this requirement. In addition, when an agricultural operation is found
to be in violation of the Clean Streams Law, 35 P.S. § 691.1 et seq.,
the Department SHALL require the agricultural operation to develop and
implement a nutrient management plan under Chapter 83, Subchapter D,
for abatement or prevention of the pollution.
5. The provisions relating to buffers and setbacks are vague.
The requirement for a 100-foot year round setback (or 35-foot
vegetative buffer) from streams and other water bodies for land
application of manure is a giant step in the right direction. However,
a 50-foot buffer would capture much more pollution before it enters
our streams and downstream waters. The language requiring
"appropriate vegetated buffers and setbacks," is vague. The
Pennsylvania Technical Guide standards for Riparian Forest Buffers
(391) and Riparian Herbaceous Cover (390) would provide helpful
guidance on how these buffers may be designed to capture pollution and
protect water quality.
Thank you very much, and I look forward to a strengthened regulation
and improved water quality.

Sincerely,

Mrs. Teri Dignazio
560 Bethel Rd
Oxford, PA 19363-1138
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8£*P*wi York County Conservation District
O r i g i n a l : 2412 "Conservation • Stewardship • Education'1

September 29, 2004

Doug Goodlander
State Conservation Commission
2301 North Cameron Street, Suite 405
Harrisburg, Pa. 17110-9408

Dear Mr .Goodlander,

Attached are comments from the York County Conservation District on the proposed Nutrient Management Act
and CAFO program regulations. Conservation District staff, directors and a couple affected fanners contributed
to this process. These comments were also forwarded to Don Robinson as part of the PACD comment process.
The CAFO related comments will be forwarded as directed to the Environmental Quality Board.

If you have any questions, need clarification, etc feel free to call me at 755-2966 ext.106.

Sincerely,

0
Mark Flaharty
Ag Resource Conservationist
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YCCD Comments on Proposed Act 6 Regulation Changes
September 28,2004

1. Once final regulations are approved the Districts need accurate clarification as to exactly which parts
of the nutrient plan and plan file are public information. A checklist or fact sheet is needed to define
what is or is not public (for our use and so general public is clear).

2. Comments related to pastures and nutrient planning: Will we use book values or will samples of
manure need to be taken from what is applied by the animals. Need to make sure animal
concentration area manure is kept separate from pasture amount. How are pastures to be addressed in
the conservation plan since pastures are not addressed under Chapter 102 (not plowing and tilling)?

3. Sect. 83.281 (b) (Maps and aerial photographs) Why are topo maps being required? To be of any
use they would need to be overlaid onto aerial photographs with field boundaries shown. Present
topo map scales are not accurate enough (too small) unless can relate to a photograph.

4. Sect. 83.281 (d) Will sample balance sheet forms for manure importers be designed and provided by
SCC? This would simplify the process for everyone involved.

5. Sect. 83.291 (b) (ii) The new regulations allow using manure analysis from another similar operation
for new plans without actual analyses. What is the definition of a "similar" operation? We can see
this working for dry poultry operations but liquid systems can vary too much.

6. Sect. 83.291 (b) (iix) Annual manure tests will be a large expense for growers with multiple manure
types. Since analysis taken on a liquid pit must be taken when the pit is agitated at unloading the
results would not be available for the current year anyway. Results are not likely to change
significantly unless there are major management changes. A 3 year test to match the soil test
requirement would make more sense.

7. Sect. 83.301 (5) New plans are required to list the commercial hauler to be used. Since the first
manure may not be hauled from a new operation for over a year from the time the plan is submitted,
naming a hauler at the time the plan is written could be difficult and impractical. Plan could instead
state that a certified commercial hauler from the approved list will be used.

8. Sect 83.312 (c) A site specific emergency response plan must be verified by plan writer that it exists.
What type of information is to be included in this plan and who develops it? Plan writers and farmers
need some guidance on these plans.

9. General comment. We are starting to hear comments from CAOs questioning why all farmers do not
have to do NMPs. They see smaller operations with oattle in streams, barnlot runoff, no conservation
etc, not being regulated and then they have clean operations with nothing getting to stream and they
have to follow all these rules and still compete economically. When will the push start to include
smaller operations under the Act?

10. Additional resources (staff and funding) will be needed to support increased workload for
districts administering the Act 6 program.
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YCCP Comments on Proposed CAFO Changes
8/28/04

1. There are concerns/questions with the 100 foot setback or buffer. Wasn't the P index
developed to address manure applications near the stream? Buffers and setbacks should
be the same/consistent for any approved nutrient plan regardless of program- This type of
regulation makes things harder for field level people, (both DEP and District) and creates
confusion for farmers, manure haulers, plan writers and the general public.

2. If the regulations do require some type of setback for manure application it needs to be clearly
defined how determined. Tech Guide standards are okay but does not clearly define parameters for
what width, length of buffer. I assume they will be using Filter Area standard (393). Need to keep
this from becoming a gray area for everyone involved.

3. Hie regulations state that a CAFO must have an approved nutrient plan that meets Act 6 rules and
regulations. If the farm is not a CAO does the farm automatically become classified as a VAO or does
the fanner have the option of not being under Act program oversite. Our thoughts are the fanner
should have the option.

4. Following on number 3. If the operation would not be a VAO then who performs the status reviews
of the nutrient management plan? The Districts should not be responsible for this. DEP should handle.
If DEP wants Districts to do this they should reimburse Districts and not just have this added as
another responsibility for Districts in there Act 6 delegation.

TOTAL P.04





Original: 2412
Hughes, Marjorie

From: jay boll [jnlois@juno.com]
Sent: Friday, September 10,200410:05 PM - - c ~ ^ . .
To: RegComments@state.pa.us ^ cc s ., , j \ j :
Subject: "Concentrated Animal Feeding Operations:

To Whom It May Concern:
We picked up information at Ag Progress Days on the New PA Nutrient
Management Act. The Publication I am looking at was produced by Penn
State. I am not referring to any particular section but I am responding
to a personal experience.

We own & manage a 108 Acre family farm along with our 24 year old
son. Currently, we have laying hens, hogs and cattle. Our hog barn is 2
years old and we have a CAFO plan for that barn. In January of this
year, we began the process of plans to build another hog barn. Each one
houses 2200 wean to finish hogs. We worked with Red Barn Consulting firm
to obtain the correct permits form our township and to update our current
nurtient management plan, which was done and approved by the conservation
district based on the current requirements for February, 2004. Our
updated CAFO was submitted to DEP on April 12, 2004. In the meantime, we
proceeded with lining up the construction of our hog barn with a start
date of August 1, 2004. We were told by Red barn Consulting in the
beginning of July that we needed to include the Phosphorus index in our
nutrient management plan. We hired Red Barn Consulting to do our soil
tests and it was discovered that our average was higher than the
recommendation and were told we would need to find an additional 900
acres on which to spread the manure. There was no time to allow that to
happen prior to August 1, when we were planning to begin building. From
everything I have read, it states that the new requirements wer applied
to CAFO'S submitted after May 25, 2004. I have talked with DEP and have
been told that our permit is laying on someone's desk and can't be given
to us although it was submitted on April 12, 2004. Had it been granted,
we would be well along with our new hog barn and would not have wasted
several thousand dollars on permits etc. My question is, how can this be
applied to us before it is even a law? I am not opposed to having
regulations and believe the nutrient management plans are an
environmental asset, but placing restraints on the family farm that
prohibit expansion and passing the farm on to the next generation are
wrong. If these requirements are passed, then there needs to be solutions
as well, passed along to help the farmer carry out the regulations. We
are feeling that all we have worked for and built up for our son to take
over our operation, are all in vain if he can't expand and have a source
of income to raise his family on the farm.
I am not able to attend the public meeting on September 13 so I am
voicing my thoughts through this email.
I would appreciate a response to my thoughts.

sincerely,
Jay & Lois Boll
1802R Cloverleaf Road
Mount Joy, PA 17552
717-653-2229



Original: 2412 . . „ , K^J
SEP-23-2004 13:10 STATE CONSERUATION COMM 71? 705 3779 P .02 /04

<^»vsy/i*A** S/>rr (L&>*s*t~ fir™*'•-fX';-

&ev,e.e.Kji/i*Jc fer"ftllZ.<r& re^uAft'ot.s .
H'LV c*S tve-Je. s«*r T»? ***><» frv*ir t*»~*s

(jit, %) ef A,or*s A W SWA** Z

£,/«,T/~ fset^^'/y v&f 7"*" L^s T»e-

C.?



Northwood Offic A ^ S ^ l : 2412

2215 Forest Hills Dr., Suite 39
Hanisburg, PA 17112-1099
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PennAg Industries Association
Serving Agribusiness Since T8F8 :^^%,*^,,^.^

Pcpr

October 27,2004

Ph: 717.651.5920
Fx: 717.651.5926

Email: pennag@pennag.com
Web Site: ww;$vge?mag.com

Environmental Quality Board
P.O. Box 8477
Harrisburg, Pa. 17105-8477

Subject: Proposed Rulemaking, Environmental Quality Board,
25 Pa. Code Chapters 91 and 92
Concentrated Animal Feeding Operations and Other Agricultural
Operations

To Whom It May Concern:

On behalf of PennAg Industries Association and its member companies I
am providing comments on the proposed rulemaking for Concentrated
Animal Feeding Operations and Other Agricultural Operations.

Our comments are as follows:

Chapter 91. General Provisions
§91.1. Definitions

• Why the differentiation between the different storage facilities -
Earthen Waste Storage Pond, Manure Storage Facility, Waste Storage
Facility, Waste Water Impoundment? As written having so many
makes it very confusing. Consolidate if possible.

• Setback - Is the CAFO definition consistent with what is in the Clean
Streams Law? Where do measurements start - from the bank; center
of body of water. Suggestion should be made that for clarity and
consistency that the measurements for setback begin from center of
body of water. Otherwise, there is too much room for different
interpretations of what a bank is; times of high water or drought will
affect where the top of the bank is. Answer to these questions need to
be included in definition.

§91.36. Pollution control and prevention at agricultural operations

(a) Animal manure storage facilities
Water Quality Management Permit

• Issue noted with the permit review process. By having permits
reviewed by individuals that are not certified engineers, the technical
experience necessary to fully evaluate the process is not present. At

Leading the Way
Working to create and maintain an effective, viable, and competitive environment

for Pennsylvania Agribusiness to grow ami prosper.



times the reviewer makes recommendations for design changes and the
project engineer then must accept them and accept related
responsibility. This is unfair to the project engineer when the person
making the recommendations does not have the professional expertise
to do so.

(3)(C)
• Proposal is a good compromise between what was originally proposed

and what was suggested and discussed in CAFO Stakeholders
meetings.

• What will the time frame be for implementing a Nutrient Management
Plan (NMP)? How long will a producer have to come into
compliance? What about for VOLs?

• How do we keep this proposal from having a loophole potential -
could you avoid a permit if you get a NMP?

(5)
• It is critical for the differentiation to be made between indoor (under

barn) and outdoor manure storage facilities. In cases of outdoor
facilities, the freeboard limits as proposed are acceptable. However,
they would not be feasible and viable for indoor facilities. Indoor
facilities could have less freeboard and not cause concern since they
are not subject to rain runoff, which is the intent of freeboard in
outdoor instances. Recommend six (6) inch freeboard for indoor
manure storage facilities.

(7)

• What is the definition of "the risk of pollution?"

Chapter 92. NPDES Permitting, Monitoring and Compliance

§92.1. Definitions

• CAFO - Causes confusion by having both EPA numbers and PA
AEUs being used to interpret size of a CAFO. Should be one system,
preferably PA AEUs.

• Setback and Vegetated Buffer - Same concerns as in 91.1

§92.5. CAFOs

(b)(l-2)
• Will the Department be able to keep up with the permit application

submissions under this timeframe?

(c)d-2)



• What is the definition of "commence"? Will it be synonymous with
"populated" or does it mean start of construction?

• What will be done to make sure DEP reviews the permit application in
a timely fashion? Will the applicant be able to address the Department
if they feel too much time is lapsing in the process?

(d)(l)( i)
• To provide consistency and better opportunity to comply, instead of

defining a specific distance, could reference to the NRCS Technical
Guide be made for manure applied on land where it is produced? This
would insure the regs would be up-to-date with every revision of the
Technical Guide. For imported manure, regulation could be 150 feet
in order to stay consistent with Nutrient Management Regulations.

(d)(l)(ii)
• Extremely vague statement. Leaves a lot of room for interpretation by

Department.

(e)
• Change leads to all CAFOs, not just large, now having certain permit

conditions. No problem with this.

General Comments

• Following adoption of the regs will DEP publish a guidance
manual/document for use by field staff to specify interpretations and
provide consistency within the Agency?

• Pennsylvania's regulations as proposed are more stringent than any of
those in neighboring states, therefore putting PA producers and
industry at an economic disadvantage.

Thank you for the opportunity to offer these comments for your
consideration.

Sincerely,

Peechatka
Executive Vice President

Copy to Bob Grobengieser
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From: Heidi M, Focht [hmfocht@comcast.net] ?Ou!i KOV ! 2 PH 3 : U3

Sent: Thursday, November 04,2004 9:36 PM r , -j o f i Y

To: RegComments@state.pa.us "" K I v i -: ^ ^ ° ̂  i; ^ ^'"

Subject: CAFO

I oppose factory farms and I oppose CAFO's (Concentrated Animal Feeding Operations).

Best regards,

Heidi Odemer

11/5/2004
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Flanagan, Joann original: 2413 \ 3 1

From: Zygmunt.Hank@epamaif.epa.gov
Sent: Monday, November 08, 2004 7:53 AM
To: jf(anagan@state.pa.us
Subject: EPA Comments on PA CAFO/Nutrient Management Proposed Rulemaking

Joann: T: . f-$ t ̂

I am resending the cover letter that was sent last Friday- November 5 ^ "7J. f'\̂
providing comments on Chapter 83- Nutrient Management Proposed ir-
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION III

1650 Arch Street
Philadelphia, Pennsylvania 19103-202^

November 5, 2004

Sent Electronic To Ag-Scc@3tate.PA.US
Comments on Nutrient Management Rulemaking revisions

State Conservation Commission
Agricultural Building, Room 4 05
2301 Cameron Street
Harrisburg, PA 17110

To Whom It May Concern:

Thank you for allowing the U.S. Environmental Protection Agency
(EPA) the opportunity to review Pennsylvania's proposed rules for
Nutrient Management that relate to PA's Concentrated Animal Feeding

1



Operations draft regulations ( 34 Pa.B. 4361, August 7, 2004). The
enclosed comments are offered to assist Pennsylvania in finalizing the
draft nutrient management regulations that support PA's general permit
and proposed regulations consistent with the requirements on the Clean
Water Act (CWA) and implementing regulations including 40 C.F.R. Parts
122, 123 and 412 addressing Concentrated Animal Feeding Operations
(CAFOs). We have also sent comments to theDepartment of Environmental
Protection on the revisions to PA's Chapter 91 and 92 Concentrated
Animal Feeding Operation and Other Agricultural Operations rulemaking
revisions, August 9, 2004

As you know, the CWA requires any animal feeding operation that
meets EPA's definition of a CAFO to obtain NPDES coverage. Our recent
adoption of modifications to the NPDES permit regulations and effluent
guidelines for CAFOs give States certain flexibility in how to
administer NPDES permit programs. As Pennsylvania is authorized to
administer the NPDES permit program for CAFO operations in Pennsylvania,
EPA's primary role is oversight to provide appropriate comments to
ensure consistency with CWA requirements.

EPA's comments {Attachment 1) cover several major areas: CAFO
Definitions, Nutrient Management Plan, Nutrient Management Technical
Standard, and Effluent Limitation Guidelines. Other general comments are
provided. These comments were developed based upon a detailed analysis
of Pennsylvania's Conservation Standards to EPA's Effluent Limitation
Guidelines (Attachment 2) and a detailed comparison of Pennsylvania's
program to EPA's CAFO regulation (Attachment 3).

We look forward to continuing to work with the Department of
Environmental Protection in coordination with Pennsylvania's Department
of Agriculture to develop PA's comprehensive CAFO program. We
recognize and appreciate the significant level of investment by all
agencies in developing a workable program. Please advise us of the
process and timetable that you will use to address these and other
comments that have been provided by other organizations and agencies so
that EPA can provide full NPDES program modification approval by April
2005.

We would be glad to review these points in further detail and to
meet with you. You may contact me at 215-814-5422 or Hank Zygmunt, the
Region's Agriculture Adviser at 215-814-5750.

Sincerely,

Jon M. Capacasa, Director
Water Protection Division

cc: Cedric Karper, Pennsylvania Department of Environmental Protection
Doug Goodlander, Pennsylvania Department of Agriculture

Enclosure 1- Comments on Pennsylvania's CAFO Program
Enclosure 2- Conservation Practice Standards and Federal CAFO ELG
Requirements
Enclosure 3- General Permit Review Summary Checklist



ATTACHMENT 2: PENNSYLVANIA - COMPARISON OF SELECT CONSERVATION PRACTICE STANDARDS AND FEDERAL CAFO ELG REQUIREMENTS

SEC. 1:22.23 - CONCENTRATED ANIMAL FEEDING OPERATIONS

[(a) - (g) omitted]
(h) Duty to Maintain Permit Coverage. No later than 180 days before
the expiration of the permit, the permittee must submit an application to
renew its permit, in accordance with § 122,21(g). However, the
permittee need not continue to seek continued permit coverage or
reapply for a permit if:
(1) The facility has ceased operation or is no longer a CAFO; and
(2) The permittee has demonstrated to the satisfaction of the Director
that there is no remaining potential for a discharge of manure, litter or
associated process wastewater that was generated while the operation
was a CAFO, other than agricultural stontnwater from land application
areas.

360 - Closure of
Waste Impoundments

Where the PA NRCS standard Is
applied, based on the application of
a defined risk assessment, the
requirements of the standard
generally appear to meet NPDES
requirements. Due to the use of risk
assessment criteria that are not
included in the NPDES
requirements the standard would not
necessarily cover all operations
subject to NPDES permit closure
requirements.

Could remove risk assessment
provision .and require proper closure
for all waste storage facilities at all
CAFO.

SEC. 412.4 - BEST MANAGEMENT PRACTICES (BMPS) FOR LAND APPLICATION OF MANURE, LITTER, AND PROCESS WASTEWATER.

(c) Requirement to develop and implement best management practices.
Each CAFO subject to this section that land applies manure, litter, or
process wastewater, must do so in accordance with the following
practices:

(1) Nutrient Management Plan. The CAFO must develop .and
implement a nutrient management plan that incorporates the
requirements of paragraphs (c)(2) 'through (c)(5) of'this section based on
a field-specific assessment of the potential for nitrogen and phosphorus
transport from the field and that addresses the form, source, amount,
timing, and method of application of nutrients on each field to achieve
realistic production goals, while minimizing nitrogen and phosphorus
movement to surface waters.
(2) Determination of application rates. Application rates for manure,
litter, and other process wastewater applied to land under the ownership
or operational control of the CAFO must minimize phosphorus .and
nitrogen transport from the field to surface waters in compliance with
the technical standards for nutrient management established by the
Director. Such technical standards; for nutrient management shall;

590 - Nutrient
Management

Requires site-specific assessment of
risk for phosphorus loss for each
land management unit. Does not
require assessment for nitrogen loss.
Does, however, require a nutrient
budget accounting for all sources of
nitrogen, phosphorus, and
potassium. Appears to be
.inconsistent with ELG.

Could specifically require risk
assessment for nitrogen transport
(e.g. include section for nitrogen
similar to section "Field Evaluation
of Phosphorus")
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(i) Include a field-specific assessment of the potential for nitrogen and
phosphorus transport: from the field to surface waters, and address the
form* source, amount, timing, and method of application of nutrients on
each field to achieve realistic production goals, while minimizing
nitrogen and phosphorus movement to surface waters; and

(ii) Include appropriate flexibilities for any CAFO to implement nutrient
management practices to comply with the technical standards, including
consideration of multi-year'phosphorus application on fields that do not
have a high potential for phosphorus runoff to surface water, phased
implementation of phosphorus-based nutrient management, .and other
components,, as determined appropriate by the Director.

(3) Manure and soil sampling. Manure must be analyzed a minimum of
once annually for nitrogen and phosphorus content, and soil analyzed a
minimum of once every five years for phosphorus content. The results
of these analyses are to be used in determining application rates for
manure, litter, and other process wastewater.

!1s m
590-Nutrient
Management

590 - Nutrient
Management

590 - Nutrient
Management

L i
Standard uses similar language, but
allows for ". .. minimizing nitrogen
and/or phosphorus movement..."
This appears to be inconsistent with
the ELG.

Allows for multi-year phosphorus
application. Appears to be
consistent with ELG.

Soil analysis for P and other
parameters required at least every
three years. Consistent with ELG.

Analysis of manure, biosolids, and
other organic by-products for N, P,
and other parameters required
"prior to application (generally
using recommendations from

H
WPKm

m
Should specify that the assessment
.minimize nitrogen an̂ f phosphorus
movement.

Standard .includes recommendations
for fall/winter application of
manure,. Could either prohibit
fall/winter land application of
manure (as it does irrigation of
wastewater on frozen or saturated
ground) or specify that fall/winter
land application be conducted only
in .areas with permanent vegetative
cover, established cover crop, high
residue levels, flatter slopes, and
fields using appropriate BMPs
(rather than recommending that
these .areas be given preference but
allowing application on other
areas).

Should specify that manure
sampling and analysis be used to
determine application rates for the
manure sampled (not future years).
This would also eliminate use of
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previous year's sampling and
analyses)'1 except during the first
year of a new operation or storage
facility, when book values may be
used for first year land application
"with a test taken in the first year
and the plan revised to reflect the
actual results." 'This may.be
•inconsistent with ELG if interpreted
to mean that manure application
rates may be based on analysis of
prior year's manure.

book values for land application
during the first year of a new
operation or storage structure.

(4) Inspect land application equipment for leaks. The operator must
periodically inspect equipment used for land application of manure,
litter, or process wastewater.

590 - Nutrient
Management

Standard requires calibration of
application equipment, but does not
address equipment inspection;
inconsistent with ELG.

(5) Setback requirements. Unless the CAFO exercises one of the
compliance alternatives provided for in paragraph (c)(5)(i) or (c)(5)(ii)
of this section, manure, litter, and process wastewater may not be
applied closer than 100 feet to any down-gradient surface waters, open
tile line intake structures, sinkholes, agricultural well heads, or other
conduits to surface .waters.

(i) Vegetated buffer compliance alternative. As a compliance
alternative, the CAFO may substitute the 100-foot setback with a 35-
foot wide vegetated buffer where applications of manure, litter, or
process wastewater are prohibited.

(ii) Alternative practices compliance alternative. As a compliance
alternative, the CAFO may demonstrate that a setback or buffer is not
necessary because .implementation of alternative conservation practices,
or field-specific conditions will provide pollutant reductions equivalent
or better than the reductions that would be achieved by the 100-foot
setback.

590 - Nutrient
Management

Recommends using "appropriate
setbacks" when applying manure
adjacent to wells, springs, public
water supplies, streams, lakes,
ponds, and open sinkholes.
Appears to be inconsistent with
ELG.

Should specify setback distance to
be consistent with ELG.



ATTACHMENT 2: PENNSYLVANIA - COMPARISON OF SELECT CONSERVATION PRACTICE STANDARDS AND FEDERAL CAFO ELG REQUIREMENTS

Sufoparf C - Dairy Cows and Cattle Other Than Veal Calves, Sufopart D - Swine, Poultry, and Veal Calves

Sec. 412.31 [Sec. 412.43 references 412.31] Effluent limitations
attainable by the application of the best practicable control technology
currently available (BPT). Except as provided in 40 CFR 125.30
through 125.32, any existing point source subject to this subpart must
achieve the following effluent limitations representing the application of
BPT:

(a) For CAFO production areas. Except as provided in paragraphs
(a)(l) through (a)(2) of this section, there must be no discharge of
manure, litter, or process wastewater pollutants into waters of the U.S.
from the production area.

(1) Whenever precipitation causes an overflow of manure, litter, or
process wastewater, pollutants in the overflow may be discharged into
U.S. waters provided: (i) The production area is designed, constructed,
operated and maintained to contain all manure, litter, and process
wastewater including the runoff and the direct precipitation from a 25-
year, 24- hour rainfall event;

313-WasteStorage
Facility

Recommends location of structures
to avoid or protect from flooding
and minimize impacts from
accidental spills. Required design
storage volume appears to be
consistent with ELG,.

Allows discharge of treated
"seepage" from liquid storage
structures. This is inconsistent with
•ELG and NPDES requirements,
unless permit includes alternative
performance standards as described
at40CFR412.31(a)(2).

Could consider adding ephemeral
streams to Table 4 - Potential
Impact Categories from Breach of
Embankment or Accidental Release.
In many cases, accidental releases
occur during wet weather when
ephemeral streams are flowing.

317A-Waste
Stacking .and Handling
Pad

Under certain conditions, allows
temporary storage of solid manure
exposed to precipitation and
without clean water diversion. All
runoff from stacking facility must
be either directed to a filter area
(refers to Standard 393 - Filter
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(ii) 'The production area is operated in accordance with the additional
measures and records required by Sec. 412.37(a) and (b).
(2) [omitted]
(3) The CAFO shall attain the limitations and requirements of this
paragraph as of the date of permit coverage.

Sec. 412.37 [Sec. 412.47 references 412.37] Additional measures.

(a) Each CAFO subject to this subpart must implement the following
requirements: (1) Visual inspections. There must be routine visual
inspections of the CAFO production area. At; a minimum, the following
must be visually inspected:

(i) Weekly inspections of all storm water diversion devices, runoff
diversion structures, and devices channelling contaminated storm water
to the wastewater and manure storage .and containment structure;

(ii) Daily inspection of water lines, .including drinking water or cooling
water lines;

(iii) Weekly inspections of the manure, litter, and process wastewater
impoundments;; the inspection will note the level in liquid
impoundments as indicated by the depth marker in paragraph (a)(2) of
this section.

(2) Depth marker. All open surface liquid impoundments must have a

nil H•Hill

313-Waste Storage

mm
Areas) or stored and uti
accordance with a waste
management plan. Reqi
contingency plans for &
runoff. Appears to be c
with ELG only if filter a
sufficiently sized and ap
located so that no ranof
waters of the U.S.

ized in

oires
ccessive
onsistent
irea is
propriately
T reaches

No standards include equivalent
inspection requirements.

Requirements appear to be

i m1•
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depth marker which clearly indicates the minimum capacity necessary to
contain the runoff and direct precipitation of the 25-year, 24-hour
rainfall event, or, in the case of new sources subject to the requirements
in Sec. 412.46 of this part, 'the runoff and direct precipitation from a
100-year, 24-hour rainfall event.

Facility consistent with ELG.

(3) Corrective actions. Any deficiencies found as a result of these
inspections must be corrected as soon as possible.

(4) Mortality handling. Mortalities must not be disposed of in any liquid
manure or process wastewater system, and must be handled in such a
way as to prevent the discharge of pollutants to surface water, unless
alternative technologies pursuant to Sec. 412,3 l(a)(2) and approved by
the Director are designed to handle mortalities,

318-Mortality
Composting

Facility design must conform to
Standard 313 (Waste Storage
Facility). Includes considerations
for topography (avoid locating on
slopes >5% and .in 'drainage ways,
low areas, etc.) and well heads
(locate facility at least 100 feet
from, and preferably down-
gradient). Land application of
compost must conform to Standard
590. Appears to be consistent with
ELG.

Could implement a standard
applicable to all mortality handling
practices, not just composting.

(b) Record keeping requirements for the production area. Each CAFO
must maintain on-site for a period of five years from the date they .are
created a complete copy of the information required by 40 CFR
122.21(0(1) and 40 CFR 122.42(»(l)(ix) and the records specified in
paragraphs (b)(l) through (b)(6) of this section. The CAFO must make
•these records available to the Director and,'in an authorized State, 'the
Regional Administrator, or his or her designee, for review upon request.

(1) Records documenting the inspections required under paragraph
(a)(l) of this-section;

(2) Weekly records of the depth of the manure and process wastewater
in the liquid impoundment as indicated by the depth marker under

313-Waste Storage
Facility

No record-keeping requirement
included in 313. Not consistent
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paragraph (a)(2) of this section;
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(3) Records documenting any actions taken to correct deficiencies
required under paragraph (a)(3) of'this section. Deficiencies not
corrected within 30 days must be accompanied by an explanation of the
factors preventing immediate correction;

(4) Records of mortalities management .and practices used by the CAFO
to meet the requirements of paragraph (a)(4) of this section.

(5) Records documenting the current design of any manure or litter
storage structures, including volume for solids accumulation, design
treatment volume, total design volume, and approximate number of days
of storage capacity;

(6) Records of the date, time, and estimated volume of .any overflow.

(c) Recordkeeping requirements for the land application areas. Each
CAFO must maintain on-site a copy of its site-specific nutrient
management plan. Each CAFO must maintain on-site for a period of
five years from the date they are created a complete copy of the
information required by Sec. 412.4 and 40 CFR 122.42(e)(l)(ix) and the
records specified in paragraphs (c)(l) through (c)(10) of this section.
The CAFO must make these records available to the Director and, in an
authorized State, the Regional Administrator, or his or her designee, for
review upon request.

(1) Expected crop yields;

m
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318 -Mortality
Composting

313 -Waste Storage
Facility

317A-Waste
Stacking .and Handling
Pad

590 - Nutrient
Management

590 - Nutrient
Management

withE

m
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Standard does not address record-
keeping,.

Design data, construction
specifications and engineering
drawings must be addressed in
design folder (design and check
data requirements). Appears to be
consistent with ELG.

Design data must be included in the
design folder (design and check
data requirements). Appears to be
consistent with ELG.

Requires operation to maintain
records for three years or longer if
more stringent requirements apply.
Standard requirement not consistent
with ELG and does not specifically
refer to ELG's more stringent
requirement.

Requires records of the actual crop
yields, but does not specifically
require records for expected yields.
Appears to be inconsistent with

nutMBfffff
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(2) The date(s) manure, litter, or process waste water is applied to each
field;

(3) Weather conditions at time of application and for 24 hours prior to
and following application;

(4) Test methods used to sample and analyze manure, litter, process
waste water, and soil;

(5) Results from manure, litter, process waste water, and soil sampling;

(6) Explanation of the basis for determining manure application rates, as
provided in the technical standards established by the Director.

(7) Calculations showing the total nitrogen and phosphorus to be
•applied to each field., including sources other than manure, litter, or
process wastewater;

(8) Total amount of nitrogen and phosphorus actually applied to each
field, including documentation of calculations for the total amount
applied;

(9) The method used to apply the manure, litter, or process wastewater;

(10) Date(s) of manure application equipment inspection.

590 - Nutrient
Management

590 - Nutrient
Management

590 - Nutrient
Management

590 - Nutrient
Management

ELG.

Requires records of'the dates and
method of nutrient applications.
Appears to be consistent with ELG.

Requires records of soil test results
and recommendations for nutrient
application. Results of manure
sample analysis (but not process
wastewater) are a required
component of the nutrient
management plan. Appears to be
inconsistent with ELG.

Requires records of the quantities,
analyses and sources of nutrients
applied, but does not specifically
require calculations. Appears to be
inconsistent with ELG.

Requires records of the dates and
method of nutrient applications.
Appears to be consistent with ELG.

Could specifically require records
of results'of manure and wastewater
analyses.
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SUBPART D - SWINE, POULTRY, AND VEAL CALVES

Sec. 412.46 New source performance standards (NSPS). Any new
source subject to this subpart must: achieve the following effluent
limitations representing the application of NSPS:

(a) For CAFO production areas. There must be no discharge of manure,
litter, or process wastewater pollutants into waters of the U.S. from the
production area, subject to paragraphs (a)(l) through (a)(3) of this
section.

(1) Waste management and storage facilities designed, constructed,
operated, and maintained to contain all manure, litter, and process
wastewater including the runoff and the direct precipitation from a 100-
year, 24-hour rainfall event and operated in accordance with the
additional measures .and records required by Sec. 412.47(a) and (b), will
fulfill the requirements of this section.

(2) 'The production area must be operated in accordance with the
additional measures required by Sec. 412.47(a) and (b),

(3) Provisions for upset/bypass, as provided in 40 CFR 122.4 l(m)- (n),
apply to a new source subject to this provision.

313 -Waste Storage
Facility

317A-Waste
Stacking and Handling
Pad

Standards do not reflect NSPS
requirements.



Attachment 1
EPA General Comments on PA CAFO Program
November 5, 2004

General Comments

EPA supplements these comments by Attachment 3- Summary Checklist which
provides specific comments on individual regulatory changes. These General Comments
should be read in conjunction with those specific comments.

Overall, EPA supports much/most of the proposed changes to its NPDES
permitting regulations and program in Pennsylvania's efforts to address EPA5 recently
adopted changes to its CAFO regulations set forth in 40 CFR Parts 9, 122, 123 and 412.
EPA understands that Pennsylvania has a comprehensive program to address agricultural
operations and the control of nutrients beyond the scope of EPA NPDES requirements.
Nevertheless, EPA provides these comments in order to (1) request additional information
from the Commonwealth as to how these proposed revisions and/or the current nutrient
management program may address inconsistencies with EPA requirements; or (2) to
provide comments to ensure that Pennsylvania adopts final regulations and a CAFO
program fully consistent with requirements of the Clean Water Act and the NPDES CAFO
permit program. In many of the specific comments set forth Attachment 2, EPA notes that
the 25 PA Code Chapter 83 and/or PADEP guidance documents may conflict or overlap
some of the CAFO requirements or procedures. In many of those cases EPA is requesting
PADEP to identify how those different mandates are reconciled consistent with the
NPDES CAFO requirements. EPA notes that PADEP did provide some additional
clarification of the proposed CAFO program and a crosswalk between the Federal and
Commonwealth CAFO regulatory provisions in the Preamble to the Proposed CAFO Rule.
EPA appreciates PADEP's assistance in understanding how all parts of Pennsylvania's

nutrient management program operates.

CAFO DEFINITIONS

1. The proposed PA NPDES regulations at 25 PA Code Section 92.1 appear consistent
with the federal definition of a Large CAFO by including the definition by specific
reference. EPA understands that this incorporation by reference includes all parts of
EPA's definition at 122.23(b)(4) including the categories and numbers of animals in
122.23(b)(4)(i)-(xiii). EPA supports this definition. It is not clear, however, whether this
definition addresses EPA definition for medium CAFOs. The proposed PA regulations
include CAOs with greater than 300 AEUs (based on PA's CAO program in 25 PA Code
Part 83) and "any agricultural operation with a discharge to surface waters that is
authorized by Department permit limits and conditions" appear to clearly address most of



facilities covered by EPA's definition for Medium CAFOs. EPA understands from the
PADEP's Preamble to the proposed regulations that PADEP intends this definition of
CAFO include any AFO that has a discharge to surface waters regardless of size. EPA
does not understand whether the clause "authorized by Department permit limits" excludes
some facilities that would be included under EPA's definition. In other words is there a
category agricultural operation that is not regulated by the Department of Environmental
Protection but that otherwise meets the federal defmtion. Please provide further
information as to how PADEP believes their definition of CAFO is folly consistent with
EPA defmtions of Large and Medium CAFOs. In the alternative EPA requests PA to
consider expanding their defintion to clearly cover the scope of both large and medium
CAFOs as defined in 40 CFR Part 122.23 (b)(4) and (6).

2. EPA adopted definitions of land application area and production area as integral parts
of the CAFO regulations and effluent guidelines. See 40 CFR 122.23(b)(3) & (8),
412.2(e) & (h). These definitions are critical in defining the scope of the NPDES
requirements on agricultural operations including the scope of activities to which the
CAFO effluent guideline limitations apply. The proposed PA regulations do not
specifically propose these terms nor is it clear whether the proposed regulations fully cover
the activities encompassed by the federal regulatory definitions. PA has proposed revised
definitions and controls of animal manure storage facilities in the definitions section of
Chapter 91 and 91.36 that does address part but not all of the activities covered by the
federal term "production area." To the extent these terms cover some of the federal terms
EPA supports those definitions. EPA understands that PADEP's program is complex and
requires review of not only the proposed NPDES CAFO changes but also certain
provisions set forth in 25 PA Code Chapter 83 and PA USDA NRCS Technical Guides.
EPA requests further clarification as to how PA proposed regulations (and other relevant
parts of PA's existing or proposed nutrient management program) provide an equally
protective program and scope. EPA requests that a list of AFO related areas (i.e., animal
confinement area, manure storage area, raw materials storage area, waste containment
storage area) that are included throughout PA draft regulation be packaged and cross
referenced under one term. This will clarify that all components of a CAFO including the
production area and land application areas are equally subject to achieving the effluent
guideline of zero discharge (except under specified circumstances and/or consistent with
approved NMPs).

3. A definition for small animal feeding animal operations that recognizes that the
appropriate authority (i.e., State Director or EPA's Regional Administrator) may designate
any AFO as a CAFO upon determining that it is a significant contributor of pollutants to
waters of the United States is not included. This regulatory provision would allow PA to
designate an animal feeding operation based upon a number of factors that PA could
include as well as placing emphasis to Special Protection waters or impaired waters.



Streams needing a Total Maximum Daily Load under PA Six Year Plan for TMDL
Development could benefit by having the ability to designate clusters of animal feeding
operations as being CAFOs.

4. Effluent Guidelines - EPA understands that PADEP proposed regulations address
many of the requirements set forth in the effluent guidelines applicable to CAFOs - 40
CFR Part 412. In addition to some of the regulatory scope of the CAFO program as
proposed PADEP addressed above in Comment 2, EPA is concerned that PA's proposed
program is not fully consistent with the federal requirements.

In a number of cases the proposed regulation relies upon the USDA NRCS Technical
Standard or reference manuals. We are providing three examples where these standards are
not as stringent as required by EPA's ELG.

Example 1: Chapter 83, In-field stacking of dry manure allowed to be stacked to the next
growing season which EPA understands can be up to six (6) months-page 61 and Manure
shall be removed from temporary stacking for utilization on cropland or other acceptable
uses as soon as feasible- page71) the proposed regulations relies upon USDA NRCS PA
technical standards or manuals.

It is our understanding that PA has comprehensively adopted the federal definition for
large CAFOs and has included these categories into the State's modified CAFO program.
Since the term temporary manure stacking and in-field stacking of dry manure is included
in Chapter 83 with timeframes that go significantly beyond EPA's guidelines for
stockpiling in the production area (15 days), EPA requests confirmation that for the sector
Laying hens or broilers (liquid manure handling system) for Large operations (30,000) is
included in PA draft regulation (40 CFR Part 122.23 (b) (4)(ix).) This practice may present
a significant conflict between the Nutrient Management regulations and EPA's CAFO
regulations and further place numerous dry broiler and other operations that temporarily
stack manure and litter for time periods greater than 15 days in need of a CAFO NPDES
permit. To reduce the potential number of additional operations that would fall into the
large CAFO threshold category, Section 83.294(h) should be revised. Additionally, DEP
needs to clarify whether the term stockpiles is recognized as an area where the zero
discharge requirement is to be met (40 CFR 122.23 (b) (8)).

Example 2: EPA could not clearly identify the field-specific assessment method that Large
CAFOs will be required to utilize to determine N and P application rates. The Phosphorus
Index (PI) is recognized as the field evaluation tool developed for the State Secretary and
the State Conservation Commission to be used as an important screening tool in
identifying areas throughout the Commonwealth as having high vulnerability or risk of
phosphorus loss to surface waters and to provide direction for land application of
phosphorus -containing nutrient sources to protect water quality. Our review concludes



that the PI focuses on the determination of Nitrogen-based application rates with
phosphorus loss to surface water controlled through the use of properly designed, installed
and maintained soil and water conservation practices.

CAFOs are required to develop NMPs in accordance with Chapter 83 which requires the
use of the Manure Management Manual. Chapter 83.293 is entitled "Determination of
Nutrient Application Rates", however it only addresses N application rates and thus avoid
phosphorus application rates. A supplement to the Manure Management Manual entitled
Field Application of Manure includes a section entitled "Manure Application in Relation
to Soil Nutrient Levels and Crop Needs" however it does not include a field-specific
assessment methodology for determining N and P application rates.

EPA requests PADEP to provide additional information as to how the proposed
regulations ensure that Large CAFOs conduct such an assessment in accordance with 40
CFR 412.4(c). We believe the inclusion of proper phosphorus application rates is not only
required as part of the federal CAFO regulations but will help achieve nutrient load
reductions throughout sensitive and impaired waters including the Chesapeake Bay and
other significant water bodies.

Example 3: Section 92.5a(e)(4) that requires all NPDES CAFO permits to comply with
91.36. Chapter 91.36 specifies that the animal manure storage facility must be designed to
prevent discharges to surface waters of a storm event of less than a 25-year/24-hour storm.
The regulation specifies that the manure storage facility must be designed, constructed,
operated, and maintained in accordance with the PA Technical Guide. The PA Technical
Guide is a compilation of the PA NRCS Conservation Practice Standards. Our analysis (
Attachment 2) concludes that some standards may not meet the requirements specified in
the ELG. EPA requests that DEP review Attachment 2 and provide documentation that
demonstrates that all relied upon standards satisfy ELG requirements.

Overall EPA is also concerned that many of the technical guidance documents use terms
such as "should" that arguably do not require the permittee to implement those
recommendations. EPA understands that many of these manuals were written as specific
guidance for the agricultural community where cost share funds are available through
USDA conservation programs and as such DEP may need to develop its own Technical
Standards that are regulatory, Please describe further how these "requirements" can be
made enforceable NPDES permit conditions consistent with federal requirements.

NUTRIENT MANAGEMENT PLAN

1. The revised State NPDES CAFO regulation [92.5a(d)(l)] requires a NMP for all NPDES
CAFO permits that meets the requirements of Chapter 83. Please clarify that CAFOs based upon



the requirements in Chapter 83 will be required to have a nutrient management plan . Chapter 83
contains the state's nutrient management regulations. Some potential issues concerning the
practices specified in this Chapter and consistency with ELG or NPDES requirements were
identified. These potential issues include:

* Section 83.294(5)(i) - allows manure to be applied within 100 feet of an open sinkhole where
surface water flow is toward the sinkhole if the manure is mechanically incorporated within 24
hours of application. This would appear to be inconsistent with the setbacks for manure
application specified in the CAFO ELG,

*Section 83.294(5)(ii) - allows manure to be applied within 100 feet of an active private drinking
water sources such as wells and springs where surface water flow is toward the water source if the
manure is mechanically incorporated within 24 hours of application. This would appear to be
inconsistent with the setbacks for manure application specified in the CAFO ELG.

*Section 83.31 l(c)(5) - allows for the use of temporary manure stacking areas if they are located
outside concentrated water flow areas and areas where manure application is restricted or
prohibited. It is not specified as to the length of time that these temporary manure stacks can be
used and there is no requirement that runoff form these stacks at Large CAFOs would need to be
diverted or contained in order to be in compliance with the CAFO ELG.

* Section 83.31 l(d) - When temporary manure stacking areas are used to implement the NMP.
This section requires that manure shall be removed from temporary stacking areas for utilization
on cropland or other acceptable uses as soon as feasible. It is not specified as to the length of time
that these temporary manure stacks can be used and there is no requirement that runoff form these
stacks at Large CAFOs would need to be diverted or contained in order to be in compliance with
the CAFO ELG.

2. Proper Management of Dead Animals: Clarification is needed to determine how the PA
Nutrient Management Plan addresses handling of dead animals in a manner that protects water
quality. Based upon our review it appears that the proposed regulations do not require CAOs to
include mortality management in nutrient management plans.

The following documents were used to support and inform EPA's review of PA's draft
CAFO program:

CAFO Rule Preamble (2/12/03)
NPDES CAFO Permit Writers' Guidance and Example Permit (12/31/03)
Revised PA Regulations Title 25 - Environmental Protection, Part I, Subpart C,
Article II, Chapter 91 - General Provisions
Revised PA Regulations Title 25 - Environmental Protection, Part I, Subpart C,
Article II, Chapter 92 - NPDES



PA Regulations Title 25, Chapter 83, Subchapter D - Nutrient Management
PA Department of Environmental Protection, Manure Management for
Environmental Protection, November 15, 2001
PA Department of Environmental Protection, Manure Management for
Environmental Protection, Field Application of Manure, November 15,2001
PA Nutrient Management Act Program, Technical manual, May 2003
PA Soil and Water Technical Guide (NRCS)
PA State Conservation Commission, Nutrient Management Program
Administrative Manual, November 2000



Attachment 3

Pennsylvania CAFO Regulation Review Summary Checklist

NPDES CAFO Permit Requirement Summary General Permit or Regulatory Reference

Definitions:
AFO 122,23(b)(l)

CAFO 122.23(b)(2)
Large CAFO 122.23(b)(4)
Medium CAFO 122.23(b)(6)
Manure 122.23(b)(5)
Process Wastewater 122.23(b)(7)
Production Area 122.23(b)(8)

Designation
122.23 (c)

Not defined in State regulations. State uses CAO- concentrated
animal feeding operation which is based on animal density (2
AEUs/acre)
Chapter 92.1
Chapter 92.1 (Incorporated by reference)
Not defined in State NPDES CAFO regulation.
Not defined in State NPDES CAFO regulation.
Not defined in State NPDES CAFO regulation.
Not defined in State NPDES CAFO regulation.

The PA NPDES Program appears to only cover operations that
meet the federal definition of a Large CAFO. Documentation is
needed that supports that a regulatory mechanism has been
developed for the coverage of medium and small CAFOs as
defined in 122.23(b)(4) and (6) under the NPDES Permit
program that would be classified as a CAO

The State NPDES CAFO (Chapter 92.5a) regulation does not
appear to address designation. Documentation is needed either
to clarify that both the State Director or the Regional
Adminsitrator has authority to designate an animal feeding
operation as a CAFO.

Nutrient Management Plan
122.42(e)(l)

Ensure Adequate Storage Capacity
122.42(e)(l)

Chapter 92.5a(d)(l) requires all NPDES CAFO permits to
require a NMP. The NMP must meet the requirements of
Chapter 83. Documentation is needed that supports that all
CAFOs and CAOs will need a NMP under Chapter 83

Chapter 92.5a requires compliance with Chapter 91.36 which
requires compliance with the PA Technical Guide. The PA
Technical Guide is essentially the PA NRCS practice standards.
While this may meet the requirements of this minium practice,
it is important to note that the storage requirements specified in
the PA NRCS practice standards are not entirely consistent
with the CAFO ELG. See review of PA NRCS conservation
practices table included in Attachment 2.

Prevention of Direct Contact of Animals with Waters of the
United States
122.42(e)(l)

Chapter 92.5a(e)(l) requires compliance with Chapter 91.36
which requires compliance with the PA Technical Guide.
NRCS standards do address animal contact with surface water



but do not require it to be prevented in all circumstances.

Protocols for the Land Application of Manure and Process
Wastewater
122.42(e)(l)

Record keeping
122.42 (e)(l)

Manure Transfer Records for Large CAFO
122.42(e)(3)

92.5a(d)(l) requires CAOs (which include large CAFOs) to
comply with the requirements of Chapter 83. Chapter 83
provides protocols for addressing land application. While this
would appear to address this minimum practice documentation
is needed to determine whether the land application
requirements of the regulation address all of the land
application requirements specified in the ELG (122.42(e)(l).

Chapter 83.341 - The record keeping requirements specified in
this Chapter would appears to satisfy the NPDES record
keeping requirement specified at 122.42(e) (1). However,
Chapter 83 only requires records to be maintained for 3 years.
NMPs prepared as a requirement of NPDES CAFO permits
must meet the requirements of Chapter 83. The state
requirements do not appear to be as stringent as the 5 year
record keeping requirement of the NPDES CAFO regulations.
Chapter 83.342 specifies the nutrient management records that
are to be maintained. These do not address all of the records
specified by the ELG, however, it is recognized that the specific
records to be maintained can be specified in the NPDES permit
itself

92.5a(d)(l) requires CAOs (which include large CAFOs) to
comply with the requirements of Chapter 83. Chapter 83.343
requires the completion of a manure transfer sheet for all
transfers. The transfer sheet is located in the "PA Nutrient
Management Program Administrative Manual 11/00 (Page A-
81). This form is consistent with federal requirements.

Chapter 83.341 only requires manure transfer records to be
maintained for 3 years. The NPDES regulations require the
records to be maintained for 5 years. Documentation is needed
to modify Chapter 83 to reflect records to be maintained for5
years.

CAFO ELG Requirements Summary

Discharge Limitation for Existing CAFOs
Subpart A -412.13
SubpartB- 412.22
Subpart C-412.33
Subpart D - 412.45

General Permit or Regulatory Reference

92.5a(e)(4) requires all NPDES CAFO permits to comply with
91.36. Chapter 91.36 specifies that the animal manure storage
facility must be designed to prevent discharges to surface
waters of a storm event of less than a 25-year/24-hour storm.
The regulation specifies that the manure storage facility must
be designed, constructed, operated, and maintained in
accordance with the PA Technical Guide. The PA Technical
Guide is a compilation of the PA NRCS Conservation Practice
Standards. These standards may not meet all of the
requirements specified in the ELG. Attachment 2 is a review of
select PA NRCS Conservation Practice Standards.
Documentation is needed to determine whether all of the ELG
requirements are being met by rtelyingupon NRCS Satndards.
In addition it is not clear whether the states definition of a
"animal manure storage facility" is as encompassing as the



federal definition of "production area. " It appears that the
Federal ELG requirements for the production area are only
applied to manure storage facilities. The term production area
is not defined in the state regulations.

Nutrient Management Plan
412.4 (c) (1)

Nutrient Management Technical Standard
412.4 (c) (2)

Manure and Soil Sampling
412.4 (c) (3)

Chapter 92.5a(d)(l) requires allNPDES CAFOpermits to
require a NMP. The NMP must meet the requirements of
Chapter 83.

Pennsylvania has a very comprehensive and complex program
for addressing nutrient management that involves a number of
State regulations and manuals. Based on the limited review
that we have been conducted we are not certain as to whether
these materials adequately address all of the requirements in
40 CFR 412.4. In a number of cases the reference technical
manuals use terms such as "should" so the application of these
materials to fulfill specific NPDES regulatory requirements
seems questionable. Our review did not identify the field-
specific assessment method that Large CAFOs will be required
to utilize to determine N and P application rates. For the most
part the manuals appear to focus on the determination of
Nitrogen-based application rates with phosphorus loss to
surface water controlled through the use of properly designed,
installed and maintained soil and water conservation
practices. CAFOs are required to develop NMPs in
accordance with Chapter 83 which requires the use of the
Manure Management Manual. Chapter 83,293 is entitled
"Determination of Nutrient Application Rates", however it
only addresses N application rates. A supplement to the
Manure Management Manual entitled Field Application of
Manure includes a section entitled "Manure Application in
Relation to Soil Nutrient Levels and Crop Needs " however it
does not include afield-specific assessment methodology for
determining N and P application rates. EPA should request
that the State eprovide information as to how it intends to
ensure that Large CAFOs conduct such an assessment in
accordance with 412.4

92.5a(d)(l) requires CAOs (which include large CAFOs) to
comply with the requirements of Chapter 83. Chapter 83.291
requires:
Soil Tests - Initial to support NMP development then at least
once every 6 years.
Manure tests - No sampling/analysis required - can default to
book values.
These requirements address the NPDESprotocol requirements
but are less stringent that the federal ELG requirements for
large CAFOs as defined at 412.4(c)(3). Documentation is
needed that reflects that the State program will comply with the
federal requirements for large CAFOs.

Setback Requirements
412.4 (c) (5)

92.5a(d)(l)(i): Rewrite
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Dear Commission and NMA Board, '-*-

The Blair County Conservation District Board of Directors at their regularly scheduled
meeting on October 25, 2004, voted to forward the following comments on the proposed
changes to the Nutrient Management Act and some comments on additional proposals at
the state. The Board reviewed the proposed changes and after debating the issues we
reached the decision to forward these comments. We appreciate the opportunity to
comment and if you have any questions please contact our District Manager, Donna
Fisher.

Sincerely,

OLtrttz- U
Franklin L. Long
Board Chairman

5* • Resource Conservation Since 1966 —



Comments on the proposed changes to DEP regulations and the Nutrient Management
Act from the Blair County Conservation District Board of Directors. The following
statements were approved at the October 25th official Board Meeting of the Blair County
Conservation District.

DEP Regulations

1. Chapter 91.36-re: Water Quality Management permits for manure storage
construction. Support permitting based on storage size parameters but only
required for CAFOs.

2. Regarding the ACRE initiative, we feel that any mandated manure application
setback from "surface water" or permanent vegetated buffer for surface water
creates an unjustified hardship for agricultural operators.

SCC Regulations

1. 83.351, 83.461-We support maintaining the current manure application setback
language already in the regulations.

2. 83.294, 83.404-With regard to the proposal to limit fall manure applications o
ground having greater than 25% cover, or land planted to a cover crop. A whole-
state requirement of this kind does not consider various situations that are not
reasonable or do not apply. We recommend a more individual based planning to
reflect area climatic conditions, slopes and potential for pollution. Plans that
specify areas for fall and winter applications based on sound environmental
principles would be better.

3. 83.291, 83.342, 83.452-Regarding the proposal to require manure testing yearly
on all manure groups, we feel that this creates unnecessary burden. We have plans
that have in excess of 10 manure groups. We recommend manure testing every
three years or sooner when significant management changes occur affecting a
manure group.

4. 83.311, 83.421 -We support maintaining the existing language contained in the
current regulations regarding Animal Concentration Areas (ACAs). If changes are
deemed absolutely necessary we feel that language stating that AC As shall be
managed to etpin^te direct ^ispharge from these areas to surface and ground
w^ter through the use of approved BJVCPs, Language which includes minimizing
the size pf ArCAi!|s hot reasonable.

The Blair County Conservation District supports the goals of the Nutrient Management
Act as a tool for preserving and protecting the environment and swpgRrting the basis for
quality agricultural production. We want to ensure that regulations $Q; iflot QY^urden
already financially strapped family farms resulting in the destruction of ^rtnl^cl fof
urban sprawl. We fear the increasingly restrictive guidelines, permitting and regulations
inhibit volunteer participation in the NMA.


